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ADVERTISEMENT. 



'THHE following work is presented to the Public, 
-** as a humble, efibrt to render more' generally 
useful the well-known treatise upon Leases in Bacon's 
Abridgement, usually attributed to the hand of 
Chief Baron Gilbert; the whole of the excellent 
matter there collected will be found comprised 
in the following pages; arranged indeed differ- 
ently, and frequently compressed, but with no 
other view than to make the whole more per- 
spicuous and useful. Tlie parts of the present work 
which are intended to be supplementary to that 
treatise have been compiled with diligence; and 
however defective they may be deemed in comparisoa 
with the established reputation of Chief Baron 
Gilbert's labours, criticism perhaps may be disposed 
to exercise some forbearance where it has been 
anxiously endeavoured to avoid even the appearance 
of competition. 
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INTRODUCTION. 



A LEASE for years is a contract between the 
lessor and lessee, by which the lessor con- 
tracts to grant the possession and enjoyment of land 
or other hereditaments of a demiseable nature for a 
period of years certain ; and in most cases the lessee 
agrees to render to the lessor a rent in money or 
any other kind of payment at the end of stated 
periods of a year, or more, during the term. Rent 
is not es3ential to the contract, because from favour^ 
or for valuable consideration given to the lessor at 
the time of making the lease, a lease beneficial in 
its nature to the lessee ntiay be made without re- 
serving any rent* 

This definition is nearly in the words of Littleton, 
where he treats of the estate of a tenant for years ; 
and indeed, strictly speaking, it is only applicable to 
the demise of corporeal hereditaments to which the 
common law remedy of distress may be annexed, and 
upon which an actual entry can be made : it is true 
that other kinds of property are demiseable, as we. 
shall observe in the sequel, but the "chief peculiarities 
of leases take their ^origin from circumstances con- 
sistent ionly with the demise of land. 

Although at the present day the interest of the 
tenant for years is as permanent for the period 
fixed by the contract for its duration, and the secure 

B 



2 INTRODUCTION. 

enjoyment of it is. as well protected by the laws, as 
any other kind of estate, yet, originally, it seeauhto 
have been far otherwise ; and the imbecillity attri- 
buted to it by the early writers on legal subjects, is a 
striking feature in the history of real property. Nor 
did this consist in mere opinion ; the low estimation 
in which terms for years were formerly held, has 
had a lasting effect in establishing a disparity be- 
tween such interests and those of a higher class, 
which has never been removed. Except in one or 
two instances they are considered in law as mere 
chattels ('), and incapable of being transmitted by 
any words of limitation to those persons who are by 
law entitled to the succession in the case of other 
kinds of real property. The exceptions here alluded 
to are, first, the case of the king, who by his prero- 
gative may take any chattels in succession; and 
secondly, that of the chamberlain of London, who 
by custom of the city, confirmed by several acts of 
parliament, may take chattels in succession for the 
benefit of orphans ; but it seems to be much doubted 
whether this extends to leases for years (*). In all 
other cases, however, if a term of years be limited 
to a man and his heirs, or to a man and the heirs 
of his body ; or in the case of sole corporations, if 
it be limited to a bishop or a parson and his suc- 
cessors ; such words of succession and inheritance 
are perfectly nugatory ; and upon the death of the 
tenant, the interest, by the natural operation of law, 
will be transmitted to his executors or other per- 
sonal representatives. 



(0 Bro. Abr. Estate, 35. (*) See Bac. Abr. Lease ad init. nou. 
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The state of society both before and after the con- 
quest, and the situation in particular of that class of 
the community who were chiefly employed in the 
cultivation of land, seem to have been the princi- 
pal causes of this distinction. Before the conquest, 
by far the most numerous class in the community 
were slaves or villains, who were the property of their 
lords, and were consequently incapable of possessing 
any property themselves : it appears (') that in all 
the counties of England the greater part of the land 
was occupied by them, and that the socmen and 
other free farmers were very few in comparison. 
After the conquest, tlie introduction of feudal te- 
nures into England, in the form which prevailed on 
the continent of Europe, was still more unfavourable 
to such interests. The aits of peace were beneath the 
regard of freemen ; war was their only profession, 
and their military spirit was always a recommendation 
to the service of some chieft:ain, who was obliged, in 
the absence of all regular controul, to make himself 
formidable to his neighbours by the strength of his 
castles, and the array of his retinue. The occupation 
therefore of the land for the purpose of agriculture 
. was still left to the villains or peasants, or to those 
freemen whose situation could be little superior, 
although they might not be subject to the obligation 
of servile duties. 

The end of the twelftli century has been considered 
by historians, as the dawn of general amelioration ; 

(') Hume't Hist. Engl. App. I. Brady's pref. to his general 
liistorj. 
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from causes, which have been elsewhere ably investi- 
gated^ commerce revived with tlie revival of science 
and the arts, and a 'way was opened to the improve- 
ment of the condition of the lower orders of tiiie com- 
munity. The villains had been accustomed to pay 
their rents in kind, or in servile offices in the baron's 
family, or upon the farms which the baron retained 
in his own possession ; but. as commerce increased, 
money became more abundant ; and it was soon found 
r.t}iat the services formerly rendered by the tenant to 
the lord, though extremely burthensome to the villain, 
were of small advantage to the master, and that the 
produce of a large estate might be much more ^con- 
veniently disposed of by the tenant himself, than by 
the landlord or bailiff, who were accustomed to receive 
it J • a commutation was therefore made of rents for 
services, and of money rents for those in kind. In 
a subsequent age men discovered, that the^ land was 
better cultivated when the farmer enjoyed a security 
in his possession j the practice consequently of grant- 
ing leases to peasants prevailed, and thus naturally 
led to vesting a right to- some species of property in 
those who before were incapable of any (*). This 
state of things was extremely favourable to the con- 
dition of villains ; but there were other circumstances 
which tended to confound the different classes of 
society, and combine them into one mass, in which 
little distinction ultimately prevailed between th^ 



(') Hume's Hist. Engl. General summary at the end of the reigu 
of Rick. ni. See Bro. Abr. Condit. 38 Edw.lIL 33. Lease of 
mills on condition* of re-entry^ if the' lessee leased them to any one 
who should not be either a miller pr Yillain of the manor of D. 
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freeman and the peasant. By the wisdom and- fimw 
ness of several successive monarchs, the internal 
economy of the kingdom was better regulated ; the 
crown alone became the fountain of justice as well -as 
of honour, and exercised undisturbed controul over 
the rights of every sul^ect, whether rich or poor, 
noble or slave. In consequence of the impartial exe- 
cution of the laws, a military retinue became of less 
importance to the barons, and freemen were less 
averse to the peaceful occupations of commerce and 
agriculture. 

Notwithstanding this salutary improvement in the 
general state of society, the tenant for years was still 
for a considerable period entirely in the power of the 
freeholder, and was frequently defrauded of his pos- 
session by the advantages which the forms of real 
actions gave to the freeholder over him. The lease 
was considered only as a contract between the parties, 
without reference to any direct property in, the land ; 
many were the means therefore to which the fraud or 
violence of the landlord resorted, to deprive the tenant 
of the benefit of his contract ) but none seem to have 
been so successful, or to have continuec^unremedied 
for so long a period, as collusive or feigned recoveries 
between the lessors and strangers ; the estate of the 
lessee, being considered too weak in its nature, he 
could not be admitted to defend the title to the free- 
hold, and therefore his term was necessaiily destroyed 
by the loss of the estate out of which it was supposed 
to be derived. In such cases the lessee appears to ' 
have had no remedy but an action of covenant against 
the lessor, by which damages might be recovered for 

. b3 
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the loss of his term j the word " demise/* upon which 
it was founded, imports no express covenant upon the 
part of the lessor ; but as in default of pa3mfient of 
rent, the law allowed the lessor to maintain an action 
of covenant upon the words " yielding and paying,** 
it was deemed reasonable, that the same construction 
should be put on both sides of the contract. (*) 

In the more obvious eases of ouster by the lessor, 
or those claiming under him, the law provided reme- 
dies, which, although they were personal in their 
nature, afforded means in process of time of regaining 
the possession of the land (^) } but the injustice arising 
from the practice of sufiering feigned recoveries, Jong 
remained without any adequate remedy. Men were 
therefore rarely tempted to accept leases for any very 
long periods, as it would have been fruitless to pro- 
long terms to the number of years not unusual in 
modern times, when the persons who were to possess 
under such terms had no other remedy for their 
damages but by recourse to the representatives of the 
original lessors. The leases therefore which formerly 
existed were for short periods, and were suited to the 
convenience of the lord in cultivating his demesne 
lands. (0 

(0 Bac. Abr. tit. Lease, ad init. See Britt. cli. 64. where the 
expressions are remarkable: " et pur ceo le meiUour cohseil 
est en ceo cas, que \e& fermers se tenent en seisine come ils pur- 

rount,** 

(>) Bro. Abr. tit. Quare ejecit infra terminum: Fitzh. Abr. 
Same title. F. N. B. 457. Vaugh. 127. 

(iy Bac Abr. tit. Lease, ad init. Per Cur. in Theobalds v. Duf- 
foy, 9 Mod. 102, 103. 
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« 

The statute 6 £dw. ](. c. 11.. commonly called the' 
statute of Gloucester, gave the tenant for years some 
remedy by way of receipt, and a trial, whether the 
demandant in a recovery moved his plea by right or 
by collusion ; if it was found to be by collusion, the 
termor was entitled to enjoy the possession during his 
term, and the executidn of the judgment was post- 
poned till the termination of the lease* This statute 
seems, however, to have been an insufficient protec-* 
tion ; and several inconveniences are stated to have 
attended the mode by which relief was to be obtained 
•under it In the first place, it did not extend to 
leases by parol ; for the words of the statute were 
construed to include those cases only in which the 
termor might have recovered damages by writ of co- 
venant (') ; and there could be no writ of covenant 
at the common law without deed. A second incon- 
venience was, that the remedy extended only ta 
recoveries by default of the tenant to the praecipe or 
his vouchee ; whereas the intent of the statute might 
be easily evaded by feigned or collusive pleading (*). 
The third inconvenience which affected the termor 
was, that he could not be relieved unless he was re- 
ceived to defend his term before judgment ; so that 
unless he received intelligence of the intentions of 
the parties before judgment, he could not avail himself 

■ ' III ■ ■ ^^— — — — ^^ I ^ ■ .^-^M^— 

(') The words of the statute are : " £t le demandant eit querele, 
issint que le termour puisse aver recover par brief de covenaat,'* 
I^. Com. Recov. 51. Co. Litt. 46 a. £. N. B. per Hale» 340, 341. 
and the Year Books, 10 Edw. III. 45. 33 Hen. VI. 41. 

(») The Year Books, 17 Edw. III. 29. 9 Edw. IV. 38. 40. 
7 Hen. VII. 1 1. 14 Hen. VUI. 4. Bro. Aftr. tit. Faux de Re- 
cov. 14. 

B 4 
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o£ the remedy at allC). These inconveniences, so 
eflfectually obviated the benefits which were intended 
to flow from this statute, that no great change seems 
to have been produced by it The remedy provided 
fell into disuse, and feigned recoveries became as great 
instruments of oppression as before. 

We now come to later times, when from various 
causes the possession of the termor became a matter 
of importance to the community in general. About 
the reign of Henry the seventh the revolution in 
manners which had been progressively superseding 
the ejQFects of feudal institutions, arrived at some 
degree of maturity. The obligations of military te- 
nures were felt to be intolerable burthens, and the 
incidents of marriage and wardship upon the descent 
of real property were frequently the occasion of 
enormous oppression. Terms for years, from the 
nature of the legal succession to them, were not sub- 
ject to any of these incidents, and consequently : 
afforded a convenient mode of evading the evils so • 
justly and universally complained of. Those of a 
vfiry extraordinary length are said to have been first 
brought into use by ecclesiastical bodies for the pur- 
pose of eluding the statutes of mortmain ; but they 
do not seem to have been generally adopted till the 
period here mentioned (*). The court of chancery 
was at first reluctant to enforce the execution of 
trusts declared of terms for years, because they were 



(■) Kdlway, 92 b. per Read, C. J. Co. Litt. 46 a. 2 Inst. 3,23. 
(^) See however 1 Lev. 46; where it is said long terms, exceeding 
the probable duration of a man's life, were subject to wardship. 
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not considered as coming under the denomination of 
uses ; much, therefore, in these cases was left to the 
integrity of the trustee : but soon after the statute of 
uses, this sort of confidence was as strictly enforced 
as that of uses were before the statute. The posses- 
sion of the termor for years was, therefore, of great 
importance ; it became, consequently, a practice to 
resort to courts of equity for the specific performance 
of such contracts, and perpetual injunctions were 
frequently obtained to restrain strangers from dis- 
turbing the tenant in the quiet possession of the land^ 
Courts of law, too, were sooa induct to award the 
possession as well as damages in actions of ejectment, 
by an " habere Jacias possessionem /** but it seems to 
be the better opinion ('), that before the statute of 
the 21 Hen. VIII. c. 15. the termor for years was not 
completely protected against the fraud and collusion 
of those who possessed estates of a higher nature. 
That statute, having been at length obtained, gave 
him the power of falsifying all recoveries had against 
the tenant of the freehold upon feigned and un- 
true titles without any of the restrictions which 
arose from the construction of the statute of Glou- 
cester. (*) 

(0 See Wind v. Jekyll, 1 R Wras. 575. Willoughby v. Wil- 
loughby, 1 T. R, 763. F. N. B. 458. 

(*) Co. Litt. 46 a. In Cooper v. Deniie, 1 Ves. Jun. 567^ Lord 
Commissioner Eyre doubted whether the coytinaance of a lease* 
after a recovery, did not rather depend upon the operation of the 
Stat. 21 Hen. VIIL than any thing done in the recovery or declara- 
tion of uses ; although the recovery is silent, yet the lease, by force 
of the statute, continues an incumbrance on the esttate. 
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Perfect security being thus given to the possession 
of the tenant, long terms for years became very pre* 
valent; and though the final abolition of military 
tenures at the Restoration has done away the principal 
grounds of their general adoption, they are still found 
convenient for many other purposes ; exigencies o£ 
trade, and family arrangements, have induced courts^ 
of equity to sanction their existence by a series of 
decisions, which have modified their nature with a view 
to the purposes for which they are usually created^ 
In courts of law they stiU retain the legal incidents of 
terms, and the succession to them remains the same 
as in the case of ordinary leases ; but in equity, as far 
as is consistent with the particular p^rposes for which 
they are created, they partake of the nature of real 
prop^ty in generaL The person who possesses the 
legal estate is seldom entitled to the beneficial interest ; 
and consequently, subject to any particular charge^ 
they follow the limitations of the freehold, or, in the 
language of the books, are attendant upon the in* 
heritance. Q) 

Hie principal subjects of demiae, at the common 
law, as has been already observed, were lands or other 
corporeal hereditaments; but when this species of 
estate became permanent, incorporeal hereditaments 
were likewise granted for years; and although the rent 
could not be said, technically, to issue out of such 
hereditaments, the contract for the payment of it was 
considered valid, and an action of debt might be 

O Cowp.597. 
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maintained for rent in arrear on such leases (')• Ad- 
vowsons, commons, tithes (^), liberties^ fairs^ markets, 
fxanchises, and other things of a similar nature, have 
therefore been frequently demised ; and annual pay- 
ments for the enjoyment of them have obtained the 
denomination of rents. Offices also are said to be grants 
able for years, but they admit of some distinctions : 
those of a public judicial nature, and to which the per- 
sonal character and capacity of the individual exer- 
cising it is the sole title and qualification, cannot be 
exercised by deputy, and consequently are not grant- 
able to any other person ; there are other offices of 
great trust, but of a ministerial kind, which cannot be 
gnmted for years absolutely, on account of the nume- 
rous inconveniences which might be occasioned to the 
public upon the death of the lessee ; for, since leased 
for years must be transmitted to executors or adminis- 
trators, if they do not terminate upon the death of the 
tenant, the administration of justice might be kept in 
suspence, till probate of the will or letters of adminis- 
tration should be granted by the ecclesiastical court y 
besides which, it might become a question whether 
such an office should be assets in the executor's hands : 
but leases of such last-mentioned offices for years 
during the life of the grantee seem not to be liable to 
the same objections, and therefore may be considered 
good Q). In this way the offices of custos brevium, 
chirographer, clerk of the pipe, of the king's silver, 



(') Bro. tit. Leases, 1 10. Bac. Abr. Lease A. 

O The Dean and Ch. of Windsor v.Gover, 2 Saund. 303. and 
BaUy V. Wells, 3 Wils. 26. 

(0 Demise of the bailiwick of the Savoy^ with the goods of felons, 
waifs^&c. Ellis y. Ruddle, 2 Ley. 151. See also st. 5 & 6 Edw.VL, 
c. 16« § 2, 
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or of the crown office, remembrancer or chamberlaht 
of the exchequer, prothonotaries, and other offices in 
the several courts of justice, may be granted for years ; 
and the same restriction will apply to the office of 
warden of the Fleet, or any other gaolership('). So even 
where the office has been judicial in its nature, as the 
stewardship of a. court leet, a lease for years deter- 
minable on the death of the lessee has been held 
good (*) ; but in that case there was no great objection 
to its being exercised by deputy, since it was not of 
a public nature (^), The office however of marshal of 
the Marshalsea of the court of king's bench, being re- 
vested in the crown by the sL 27 Geo. II. c. I7, is by 
that act mad6 inalienable for years by the patentee of 
the crown ; but before that act it was resolved that a 
lease for years during the life of the grantee was good, 
for the reasons above stated (*). The same statute 
has extended this restriction to every inferior office 
also in that prison. (^) 

It appears that no objection has ever been made to 
the dean and chapter of Westminster leasing the 
Gatehouse prison for years ; for they themselves are 
immediately the grantees of the crown, and have the 
office to themselves and their successors for ever, in 
fee : they are therefore perpetual gaolers, and answer- 



(0 Sir Geo. Reynold's case, 9 Rep. 95 a. Meade v. LenthaU, 
Cro. Car. 587. W. Jon. 463. See Hob. 153. Rex v. LcnthalU 
3 Mod. 145. 

(•) Howard v. Wood, 2 Lev. 245. Tbo. Jon. 126. 

(') Bac. Abr. Lease A. 

(♦) Sutton's case, 6 Mod. 57. The King v. Lady Broughton,. 
Tho. Raym. 21(5. 2 Lev. 71.3 Keb. 32* 

(0 See the Stat. 27 Geo. U. c. 17. §9. 
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^ble to the crown, notwithstanding any lease which 
they may have made to another ('). 

Such offices as do not concern the administration of 
justice, but only require skill and diligence, may be 
granted for years, because they may be executed by 
deputy without any inconvenience to the public j 
therefore, where a grant for years was made of the 
office of garbler of spices in London, it was adjudged 
a good grant, or at least a good appointment for years, 
within* the stat 1 Jac. I. c. 19. (*) 

The office of printer was granted for years in 
6 Cha. I. and held a good grant, being but an employ- 
ment ; so the office of postmaster was granted to Lord 
Stanhope for years, and held good. Q) 

» 

The office of registrar of policies of assurance in the 
city of London concerning merchants, was granted 
for years by King Cha.IL ; and it was adjudged a good 
grant, because it did. not concern the administration 
of justice in any of the courts, but required only the 
skill of writing afler a copy. So the office of making 
and sealing subpoenas was granted for years, and al- 
lowed to be good (*). 

Several precedents were cited in the same case (^) 
of offices granted for years ; as, first, offices in which 



I .... 



(^) Bac. Abn tit. Lease, A. 

(») Jones V. Clark; Hwd. 46. See 2 RoU. Rep. 274. Godb. 413. 
(') Hard. 352. (♦) Veale ▼. Prior, Hard. 361, 

^i) See Hard. 354. 
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the>safety of the realm was concerned, as the office dP 
warden of a haven or port by Henry the Sixth ; of 
gun-founder in 1 Charles L ; of making gunpowder 
by Charles IL Also offices concerning the trade 
of the realm have been so granted ; as 1 Hep. \I1. 
of the exchange of money ; 18 Hen. VHL of gauger; 
17 Rich. II. of aulnager, though a seal belongs to it» 
with which the officer is intrusted (') ; of the letter 
office/ S Cha. I. Offices in courts of justice. have like- 
wise been granted for years absolutely ; as the office 
of surveyor of the green wax, of the sixpenny writs 
in the court of chancery and subpoenas, of comptroller 
and customer, of making out process in the C. B. All 
these and several others have been granted for years ; 
but no dispute having been made about the validity of 
them, how far some of them would hold at the present 
day, may be a question. (*) 

. By the SS Hen. VI. c. 10. it is provided, that no 
sheriff shall let to fiu:m in any manner his county, nor 
4my of his bailiwicks, hundreds, or wapentakes: 
which shews that, before this statute, it was not un- 
lisual to let them to farm. (0 

It seems that, after office found of a person being 

an idiot i na^tate^ the king may grant the custody 

of the body and estate of the idiot during the idiotcy ; 

ibeoaus6 thekinfiT. in that case, has not only a trust. 



(') See I>yer» 303 a. Hob. 146. SJBLeb. 80. 
(») See Sir Gaoige R^fnold's case* .Cro. Car, 
tit. Lease, A* 
(') Bac. 4br. Lease, A. 
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hut an interest in the nature of a chattel, which he 
may dispone of either to his own use, or grant them 
over to another ; and this interest, as in the case 
of wardships in chivahry, may go to the execut or of 
his grantee. Q) 

Dignities or honours cannot be granted for years ; 
because then they must go to the executors and ad- 
ministrators, whilst the estate that should support 
them would go to the heir of the grantee. (*) 

Though it has been said that goods and other per- 
sonal chattels may be demised for years, the term seems 
to be rather improperly applied to such contracts. But 
since, in leases of farms and houses, it has been found 
convenient to include the live stock and farming im- 
plements upon the land, and the furniture or other 
chattels of the house, in the contract, they have ac- 
quired, to a certain degree, demiseable qualities ; but 
the interest which passes to the lessee is extremely 
different from that which is transferred by a lease of 
land, houses, or other hereditaments Q). Although 
the lessee has only the use and profits of them during 
the term, and is restrained from^destroying, selling, 
or giving away any part of them, yet the lessor is 
considered as having a reversionary interest of so 
precarious a nature, that it is accounted in law as a 
mere possibility ; no lease or grant consequently can 

O Prodgers v. Lady Frazier. 2 Ch. Ca. 70. 1 Vem. 9. 137. 
3 Mod. 43. 

O Co. Litt. 16 b. 9 Rep. 97 b. 
(') Liu. sect. 71. Co. Litt. 57 a. 
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be made of them after a term in possession ; and in 
the case of the lease of live stock, the absolute pro*^ 
perty of such as die vests in the lessee, as well as all 
the young ones coming from them, as lambs, calves, 
or other produce, which are considered as profits se- 
vered from the principal in compensation for the rent 
^aid by the lessee : neither is the succession of young 
ones to be resembled to the succession of members in 
a corporation aggregate, which never dies ; for the 
lease being a demise of certain individual cattle, the 
possibility of reverting property in any of them, when 
they die, is deterxnined and at an end. In the leases 
of houses together with the goods they contain, it i^ 
usual to make a schedule of the articles, and affix it 
to the lease, and to insert a covenant from the lessee 
to redeliver them at the end of the term ; and without 
such a covenant, the lessor is said to have no other 
reikiedy at law but trover or detinue for them after the 
lease ended.(') 

There are three ways in which the subject may be 
considered ; the first and most obvious one is the 
nature of leases as contracts between the lessor and 



X') Wood and Foster's case. Godb. 112. 1 Leon. 42. Owen, 
139. Spencer's case» 5 Rep. 16 b. See Tho. Jon. 152/ If the 
wbole stock dies within the term, semble, the rent shall be appor* 
tioned. -See Bro. Apportion. 7. 9. Dyer, 56 a. Dormer v. Clerk» 
Dyer, 110 a. and vice versi, if the land is evicted the rent shall be 
apportioned. Bro. Apportionm. 24. But as the rent issues out of 
the tenements alone^ the goods and chattels so demised cannot be 
distrained for rent, notwithstanding the reservation is greater on 
their account. Reade v. Lance, Dyer, 212 b« Benl. 81. Bro. tit. 
Leases, 23. 
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lessee^ without reference to the rights of third persons ; 
and this will form the iSrst branch of the present trea- 
tise. In the second place will be considered the 
nature of leases as they affect the claims and interests 
of third persons, and the manner in which, they may 
be sometimes made to endure beyond the duration 
of the interest of the grantor. Lastly, leases will be 
considered under the denomination of terms for years, 
that is, as a species of property independent of the 
notion of contract, and subject like other property to 
legal or equitable transmission according to the rules 
of law and equity, which have obtained respecting 
them. The reader, however, must bear in mind that 
corporeal hereditaments are the principal subjects of 
demises at the common law ; allusions, therefore, to 
the nature of other hereditaments will only be made 
when some distinction arising from the peculiar 
nature of the thing den^ised requires a particuhu* 
mention to be made of it. 



TREATISE 
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LEASES AND TERMS FOR YEARS, 



CHAPTER THE FIRST. 
Of Leases for Years considered as Contracts. 

SECTION THE FIRST. 

()fthe Qualifications requisite to the Lessor and Lessee to enter 

into the Contract. 

LEASES for years at the common law, may be 
made to commence m possession immediately, 
or at some future time. The possession, therefore, 
must be supposed to be vacant at the time the lease 
is intended to take eflbct in interest ; and this sup- 
position will be sufficient for our present purpose, 
which is to consider the subject in its most obvious 
and simple form. Leases consequently which convey 
an interest, may be divided into leases in possession ^ 
and reversion ; in tlie first, the whole interest intended 
to be conveyed is transferred immediately; but in 
the latter,a qualified interest only, called an interesse 
termini, passes at the time of making the lease. 

The first point proposed to be considered relates 
to the qualifications requisite to the lessor to enable 
him to make a valid grant of the possession. . 

c 2 
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In general the lessor is supposed to have the full 
right and title to dispose of the possession at the 
time agreed upon by the contract; but since the 
title of the lessee to the possession is merely a matter 
of contract, the right to the possession is not so 
necessary a qualification as the actual possession 
itself If the lessor has not the actual possession, the 
lease is void ab initio^ between the parties ; if he has 
the actual possession, but under a tortious title, the 
lease will only be void upon eviction by a title para- 
mount. 

All those, therefore, who have the possession for a 
single day, or for an hour only, may enter into a con- 
tract for years^C). On, the same principle a disseisor, 
though his entry is unlawful,^ may make leases which 
shall be good against all jtersons, except him who has 
the right of possession ( * ). So even where a person 
intrudes upon the possession of the king, who cannot 
be disseised, yet the intruder gains such a possession 
that he may make a valid lease against all, except 
the king.(^) 

It will follow, likewise, that the rightful owner 
cannot make a lease for years when he is out of pos- 
session. If, therefore, a disseisee intends to make a 
lease for years in writing, he cannot deliver it as his 
deed till after entry and actual possession taken in 
his name ; because, if the deed could operate as a 
lease before entry, the only interest transferred 



(*) See Partridge v. Strange, Plow. 78. 

O Vin. Abr. Estate. R.a. pi. 5. and see st. 32 Hen. VIII. c,9. 

O Thurston's case, Owen, 16. Lee r. Norris, Cro. £ltz. 331. 
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would be a right of entiy^ which can no more be 
txansferred than a right of action : neither is mere 
entry sufficient, but ^ the lease must be executed on 
the land ; for if there is no actual expulsion of the 
disseisor, or the disseisor regains possession before 
the execution of the lease, it will operate as a new 
disseisin, and consequently the possession would be- 
wanting to the lessor at the time of making the 
lease ( ' ). The h^ indeed, after the death of his 
ancestor, may make a Leate for years before actual 
entry ; but that is because the possession in law waa 
cast upon him immediately after the death of his 
ancestor, and none had possession in fact ; but if a 
stranger had entered by abatement, then the lease 
made afterwards by the heir would be void, because 
the stranger, by his entry, gained the possession in 
fact, and devested the possession in law of the heir ; 
and so the heir had neither possession in law, nor ia ' 
&ct, of which to make a lease. (*) 

So, at the common law, strictly speaking, no lease 
could be made to convey an interest till the pur* 
chaser of the freehold had obtained liveiy of seisin^ 
for till then no interest passed from the vendor Q) ;, 
and it seems to foUow on the same principle, that no 
derivative' contract or underlease can be made by the 

(') Jennmgs ?. Bragge, Cro. Eliz. 446. 3 Rep. 35 b. Co. LitU 
48 b. See also Doe v. Watts, 9 East. 19. note. Stephens v. 
Elliott, Cro. Eliz. 483. 

(*) Plow. 137 b. 142 b. Bac. Abr. Lease I. 4. 

(s) See Co. Litt. 46 b. 2 Roll. 7. 1 Rep. 156 a. If a man makes 
livery within the view, if the feoffor and feoffee die before entry by 
the feoffee, the feofibent will not take effect. 

cS 
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lessee till actual entry and possession taken by virtue of 
his own contract ; but if the conveyance operates by 
force of the statute of uses, either by transmutation of 
j)ossession or otherwise, and the uses are well raised 
and executed, the cestuique use may, in case of no ad- 
verse possession, make a lease for years without actual 
entry, because the statute has already transferred the 
possession to the use ; but if the conveyance operates 
as a bargain and sale inrolled, no lease can be made 
before inrollment, because, by the construction of the 
statute of inrollments, notliing is in the bargainee till 
after inrollment, although after inrollment the bargain 
and sale will have relation to the deed, so as to avoid 
fnesne incumbrances of the bargainor, and to entitle 
the wife of the bargainee to dower ( ' ). On the same 
principle, if a man covenants to stand seised to uses, 
and the uses are immediately executed, no lease for 
years can be made by the covenantor, unless there is 
a power of revocation ; and then it will be considered 
a revocation jpro tanto in favor of a purchaser for valu- 
able consideration, by force of the st 27 Eliz. c.4.(*) 
But where the uses are only contingent, and are not 
in esse^ and the estate in the mean time remains in 
the covenantor, there is no reason why he should 



(0 See Bellinghazn ▼. Alsop. Cro. Jac* 52. Dyinock's case, 
Cro. Jac. 408. Hob. 136. Harvey v. Thomas, Cro. Elis. 216 
But see 4th resolution in Isham v. Morru»^ Cro. Car. 109. Bennett 
V. Gawdv, Canh. 178. Perry v. Bowyer, Skinn. 30. 64. Perry v. 
Bowes, S. C. 1 Ventr. 361. Butler, and Baker's case, 3 Rep. 29 a. 
HindeS case, 4 Rep. 70. 

(^) Cross V. Faustanditch, Cro. Jac. 180. Pine v. Pine^ 2 Keb. 
809. See Fitzg. 230. 
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not make a valid contract for the enjq3rment of the 
land before the use comes into esse. ( ' ) 

In all these cases, however, if there is a reversion in 
the lessor at the time of making the lease, it vrill be 
a good charge upon the reversion, and take effect in 
interest and possession, if the reversion happens to be 
reduced into possession during the period limited by 
the contract for the enjoyment of the land by the 
IjBssee ; because the deed must be construed most 
strongly against the grantor ; and this i& the only way 
in which it can operate so as to effect the intention of 
the parties (^). A lease for years to begin after the 
testator's death, is a revocation of his will pro tanto, 
because it is a present disposition of his estate, whereas 
his will is ambulatory till his death ; if the leasee is 
also the devisee, it seems to be an entire revocation of 
his will. Q) 

m 

It may so happen, however, that the lessor at the 
time of making the contract, may have no such in- 
terest in the land as to entitle him to contract for the 
enjoyment of it. Mortgagors,, for instance, after de- 
fault made in payment of the mortgage money, and 
all persons possessing equitable interests in land and 
other hereditaments, have no estate which can be re- 
cognized in a court of law ; neither can any lease 
citeated by the mortgiagor subsequent to the mortgage, 
* nor any lease by the cestuique trust, be set up in a 



(") Wood y. Reignold, Cro. Eliz.765. 854. See also 2 Roll Abr. 793, 
(»)Mitfordv.Fenwick, And. 288. Moor 284. 1 Rep. 82. Bould 
r. Wpston, Cro. Jac. 1 68. 

(0 HodgldnsoD v.Wood^ Cro.Car. 23. Coke v. Bullock, Cro. Jac.49^. 

C4 
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court of law against the trustee or mortgagee (')• In 
this respect they are in the same situation as strangers^ 
who have no interest in the possession at alL Their 
Teases however, as well as the leases -of all strangers, 
may be good by way of contract between the par- 
ties (*), if made 'by indenture or fine sur concessit^ 
although no legal title to the possession can be trans- 
fei*red by them. This, it is evident, is no exception to 
the rule above laid down, but arises only from the 
general principles which the law has adopted respect- 
ing indentures. These leases are called leases by 
estoppel, and operate between the parties, and the pai*- 
tifes only. If the lessor afterwards purchases the prte- 
mises demised, or expressed to be demised by the in^ 
denture, the lease will immediately commence in Hu 
teriest ahd possession ; becaiise the lessor is estopped 
fr6m saying he did not demise them, and therefore 
there is nothing to impeach the validity of the indeii^ 
ture, -which expressly affirms that he did so('). So, on 
the other hand, if a man takes a lease for years by in- 
denture of his own lands, of which he is in actual 
seisin and possession, he is likewise estopped by the 
indenture from averring any thing contrary to it, and 
for the time the estoppel lasts, is as perfect a lessee, as 
if the lessor had at the time the actual fee and inhen- 
tahce in him. Q) ' 



Q) Webb V. Russell, 3 T. R, 401. Roe v. Lowe, 1 H. Bl. 444. '^ 
(*) Thorue v. Bruton, I Keb. 24. ' 

(5) Hermitage v. Tomkiiw, at Nisi Prius, by Lord Holt. 1 L4. 
Raym.729. , 

(♦) Bac. Abr. Lease O. Co. Litt. 47 b. 227 a. Plow. 434. lUw- 
lins's ease, 4 Rep. 53. Sutton's case, Cro. Eliz, 140. Sav. 98/ 
Owen 96. 1 Leon. 206. James's case, Moor9l81. 
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If a mortgagor in possession, before the day of pay. 
ment, makes a lease for years "by indenture, and then 
perforins the- condition^ -^ this will makei the leas6 lafei^ 
sdlutely gbod at hm in interest «id possession ; foiyii 
a* subsequent purchase diall make good a lease of landa 
in which ihe lessor had nothing at the time of the 
grant, much more ought the leaser to foe good in ^hk 
case, wheref the t>eifonnance of the condition rest^ 
sttlely with the lessor. So ako, it'should aeem, if del 
fatdthad been made in the payteeat of the mortgage 
iffoney, ^nd the mortgagor at the time of making th^ 
lease should only have an equity of redemption, and 
he should afterwards be admitted to redeen, this 
Ai^ld makfe good the intermediate lease^ whkh 
operated at first only by estdppeL (') 



•'«{. lUtt 



Leases usually called concurrent leases may be 
classed under this head ; at the common law if the 
possession had once been^granted, aad the tenaiHt^had 
entered by virtue of a lea^^ second^lease^ pnrportuig 
tO' grant the possession during the CKistenoe of the 
prior lease, was perfectly nugatory. ' If ho wever 'the 
second lease was granted for a lodger period than the 
first lease could possibly endure, it would be a 'good 
lease for the surplus, although it would be void for the 
first part of the period limited ^ and the reason given 
iat that a lease for years is executory, and isv as to dSi 
eeittion, several contracts ; therefore* such a contMtt 
may be good in part and void in part. If, therefore, a 
man leased for twenty years in poSMssion, and iniihe- 



(') Omelaughland y. Hood^ 1 RoU Abr. 874. 876. Bac. Abr. 
ibid. - - . . 
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diateiy after made a second lease to begin presently 
for thirty years, this at the common law would operate 
as a futidre demise for ten years, to commence after the 
expiration of the first twenty years by effluxion of 
time, as the strongest construction against the gran- 
tor ('). A lease however of this kind, whether made 
for a shorter or longer period than the lease in ex- 
istence, may be saved by the doctrine of estoppel. 
If such a concurrent lease does not operate as a lease 
of the reversion, and is for a longer period than the 
term limited by the first lease, it will operate partly 
by estoppel and partly by conveying an interest, and 
the lessor is entitled to the rents and services reserved 
during the first lease, just as much as. if the possession 
had been actually transferred. (*) 

' Estoppels, however, operate only between the pari- 
ties ; therefore, if a lessee for years, after his term 
ended, takes a new lease from a stranger, rendering 
rent, he is only tenant at sufierance to the first lessor, 
who is not out of possession, but may lease to another 
without entry. (^) 

*. - . •. 

Jf the truth appears by the recital in the indenture, 
there is no estoppel (^) : so also, although it is clear 
that in all questions between the parties the lessee 
cannot controvert the title of his lessor ; yet, if the 
lessor, after the lessee has pleaded *'m/ Aa^'^'^choases 



i(') Smith v. Supleton, Plow. 432. See Cro. Elia^ leO. and 
Bawlina's caae» 4 Rep. 52. 

0) GUman v. Hoare, 1 Salk. 275 . Carth. 247. 
C) Predton V. Love, Noy. 120. 
O Cooka ▼. BeUamy, 1 Keb. 509. 
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to plead '^ habuit " instead of demurring, and thus 
puts the fact of his having nothing in the premises iii 
issue, it has been resolved that the jury are at libeffy 

to find the fact. (') 

> 

It seems to have been much doubted, whether in 
general cases the jury are at liberty to find the fact ; 
but the better opinion seems to be, that they have 
the liberty of doing so. Lord Coke lays it down as 
a rule, that the jury do well to find the fact, that the 
lessor had nothing in the land at the time of making 
the lease ; but then upon such finding the coiut is to 
adjudge according to the operation of law upon the 
estoppel wrought to both parties by the indenture, 
and to decree them bound by it. But if the jmy find 
a general verdict for the lessee, such a jury, says Lord 
Coke, is liable to attaint, because - in that case they 
take upon them the matter oi'law as well as of fact Q) 



(^) Palmer ▼. Ekins, Ld. Raym. 1550. Trevivan v. Lawrence^ 
1 Salk. 276. 

(*) Rawliii8*8 case^ 4 Rep. 53. See Reresby's case. Clay. Rep. 
41 . Isham v. Morrice, Cro. Car* 110. Fledall v. Fledall, Moor, 9 
In Sutton's case, Cro. £Uz« 140, tbe court were divided. James's 
ease> Moor, 181. It has been proposed to obviate a difficulty as to. 
the conve3rance of contingent remainders, which often occurs in 
practice, by recourse to the principle here mentioned. If an estate 
is conveyed to A. for Hfe, and if X. dies in the lifetime ot A., 
rlsmainder to- B. ; the question is whether B. can convey his con- 
tingent remainder in the lifetime of A. and X. It appears that 
there ar^ great objections to levying a fine in order to pass it ; and 

r 

the remedy suggested is, to create a long term of years to a trustee 
for the purchaser, and afterwards to convey to tbe purchaser by 
lease and release, or bargain and sale, with a covenant to execute a 
further conveyance if the remainder should vest in the grantor. 
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To return more closely to the subject (for the con- 
sideration of leases by estoppel may almost be called 
a digression from it)^ all natural persons who have a 
prima fade right to the possession^ if not infants^ or 
under coverture, may make a valid contract for years ; 
smd such leases, although they exceed the probable 
duration of the estate of the lessor, are not void ab 
initio on that account, because a lease for years is no 
interruption to the title to the freehold ; for it creates 
no discontinuance if made by tenant in tail^ and no 
forfeiture if created by the tenant of a particular 
estate for life or years (*) : and even when made by a 
tenant at. will, it is no disseisin, except at election;, 
and. the lessee after entry is a tenant by sufferance ta 
the freeholder. (*) 

Infants and married women are affected by the 
same incapacity to make leases which is attached to* 
all their contracts. 

Leases by a married woman are void ab initio i and 
no acceptance of rent or other mark of her acquies* 
cence^afier herhusband^s death, or afler her death 
by her heirs, can make them good. The law, how- 
ever, has transferred the power of disposing of her 
possessions to her husband, who may make leases of 
them during the coverture without her concurrence 
or consent* C) ' • . . . ^ t . • 

.,1. . e . t - »».».! * . *■ . ii - * 

I 

C) 1 Salk. 187. See Stomfil v. Hicks, Gas. T. Holt. 414. Roe 
y. WilliamBon, 2 Lev. 140. JVeeiii.400. 

(») Litt. sectr 583. Fisher's case, lAtcb. 75. See also Latch. 53. 
lL^ii.121, 3 Mod* 196. 

(') Bac. /jibtp licase^C. 
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The maxim which regulates the contracts of infants 
is, that whatever is for the benefit of an infant is only 
voidable at his full age, and not necessarily void ; but 
such of his acts as are to his 'prejudice are void ab 
initio (')• It seems, therefore, clearly to be settled, 
that leases for years made by infants are only voidable 
at their full age ; because, prima facie^ they must be 
intended to be for their benefit, and this without any 
^tinction, whether a rent be reserved or not ; for, as 
the court observed in the. case of Zouch v.'Plaf- 
sons (*), very prejudicial leases might be made, re- 
^serving a rent, and there might be most beneficial 
considerations for a lease though no rent should be 
reserved. Q) 



» < / 



Neither can any leases by femes covert and ii^Rtnts 
take effect by estoppel, because estoppels must be 
mutual, and no estoppel works on the interest of an 
in&nt or feme covert, by reason of their disabihlty." 

By custom, in some places, an infant^ seised of 
socage lands may make a lease for years, which shall 



(I) Keene v. Baycot* 2 H. Bl. 515. Baylis v. Dyneley, 3Maule 
and Selw. 477. ' See also 1 Lev. 6. and Thompson v. Leach^ 
3 Mod. 307. 

(>) 3 Burr. 1806. 

^) See Bro. tit. Lease, 50. Moor, 663. 1 Roll Abr. 729. and 
Moor> 105. 2 Leon. 218. 1 Roll Rep. 44i; but see also l!(itt. sect. 
ir47. and Co. Litt. 45 b. 308 a. and the case of Zouch V.'Parsons, 
3 Burr.' 1806. and Danes V. Mannington, I Sid. 109.' Bac. Abr. 
Lease B. An infant cannot plead non est factum.' ' See 5 Rep. 119. 
10 Rep. 43. 2ln«t.483. Mooft 132. Cro. Eli2. 127. 920. Poph. 
178. Thompson v. Leach, ubi supra ; and in no case can the lessee 
.aroid the lesse of an infant by reason of his nonage. See Zouch v. 
Parsons, supra. 
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bind him at his full age ; but that is because the cus- 
tom makes fifteen his full age for that purpose (>). 

A copyholder in the eye of the law is only a tenant 
at will ; therefore a common law lease made of his 
estate by a copyholder is a cause of forfeitui;e (*)> ex- 
cept in the case of an infant Q)^ none of whose acts 
are allowed to operate to his prejudice; and although 
a licence may be obtained from the lord, such a 
licence is merely a dispensation of the forfeiture, if 
the lease is made during the continuance of the 
estate of the lord who grants the licence, and is no 
direct authority to make a common law lease. A 
lease, however, by a copyholder without licence is 
good )>etween the parties, and against all other per- 
sons except the lord, (^) 

All corporations sole, ecclesiastical as well as civil, 
may, wilhout the concurrence of any other persons, 
make leases for years, which will bind them as long 
as their interest continues, although they may be 
avoided by their successors (^ : and this is the same, 
even if they labour under the disability of infancy; 



O Co. Litt. 45 b. Bac. Abr. Lease B. 

f ) See Moor, 184. Ewer v. Aston, tloor, 272. Bast v. Har- 
4U^ Moor, 392. Cro. Eiiz. 498. 

O Aflhfield V. Asbfieldt W. Jon. 157. 

(^) See Ewer ▼• Ashton, supra. Downingbam's case, Owen 18. 
Qoodwin y. Longburst, Cro. EHs. 535. Spark's case, Cro. Eliz. 
$75- Suppl. to Coke's Copyb. 98. Muirel's case, 4 Rep. 24. 
& C. Murrell ▼. Smitb, Cro. Elix. 252. East and Harding's case> 
SnppL Co. Copyb. 37- 

(0 And. 241. 244. Sav. 119. 3 Rep. 59. Co. LitU 45 a, Befell 
▼. Han» Chiuldib, 139. Bac. Abr. Lease H. 
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for since they are admitted to exercise such o£Bces 
and functions, though within age, they are supposed 
to be capable of doing all things belonging to their 
politic capacities as persons of full age (') : and this 
applies more especially to the case of a lease for 
years by the king, which is binding immediately, 
because die law considers the king as affected with 
no disability by reason of his minority (^) ; but the 
same reasoning applies to a mayor or other corpora- 
tion where an infant may be admitted to exercise the 
functions qf the office. In the king's case, his pre* 
Togsitrfe carries the rule one step further ; for if the 
king have lands by purchase or descent in capacity of 
his natural body, when he is king or before he is 
king, and being king, though within age, he maked 
a lease for years of such lands to another, it is good 
and binding immediately ; because, although in his 
natural body he hath the imbecillity of infancy, yet 
this is invested and ad6med, as it is expressed in 
Plowden, with the dignity of the body politic of 
the king, which is utterly void of such imperfec* 
tions. (*) 

Corporate bodies consisting of several persons, if 
they have a superior or head, such as a mayor in a 
cojrporate town, or a dean in the chapter of a cathe- 
dral, may make leases for years at the common law, 
which shall be binding upon them as long as the same 



(') Bro. tit. Age, 34. 64. 80. As to the captbUitj of infonts to 
exercise offices. See King v. White, Annaly's Rep« 8. usually cited 
as Gas. temp^ Hardwick. Bac. Abr. Lease £. 1. 

<*) Case of the Duchy of Lancaster, Plow. 212. Dyer, 209. 
contra Bro. ^je, 52. 

.(^) The case of the Duchy of Lancaster, ib« 
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individual eawroises . the .offioec^ their head or supe- 
iMr('); but if the corporation aggregate have, no 
lupdrior, as in the case of. the chapter of the colle- 
giate duirqh of Southwell^ isJl leases madeby theon 
atf the 'Common law are void ah. imtio ag^st them- 
«elves(^); because they must be. void ab initio^ or 
continue g6od for ever, • the body; 19 consideration pf 
law remaining the: same, and no one individu^ pos- 
Mssipg any supcrioi^ty over th^ others. The only 
mason' why this distinction should be made, se^s 
to arise fyom .tibe difiSculty of adopting joai th& la^er 
ease any rule of construction for the benefit of the 
iesKtee, whose interest id seems to be ^a n^axim of lair 
'io^favoiir; inotbe fi^rmer, the law appears, rta h^ve 
4ttyained appoint for that purpQ9€i( and thg. dea« or 
«other head being sul]ject to death and §ucce$sipn, 
'«ffoffded. an obvious rule,-analfigws to. that which 
•aflfectS' the grants of natural pers<Hi6, .haying p^iti^- 
lap estates only in the hereditanuenta demifed : h^t 
no such circumstance exists in the constitution > of 
corporations aggregate, consisting of persons ail equal 
in degree, and therefore all their grants at the com* 
mon law are absolutely void. 



i ^l «/ I o h'-J:^ :j< 



\^ 



'•t 



' . I 



. iiTbe cwiatituttan of. dean and chaptei: i^ the pipe- 
^Mnt day didS^ ina|ei^ally»frpiq the a9;l^9nt cc^qppia- 
tion..of abbot and copvent: the cqiiyept . wer?, all 
considered dead men in law and incapable of grant- 
ing their interest, except by their superior or head ; 

(■) Waiter v. the D. and Ch. of Norwich, Moor» 875. 2 Brownl. 
1S4. 158. 184. 1 Leon. 308. Magdden CoQege case. 11 Rep. 73 a. 
Co#Litt.45a. 

(>) Bac. Abr. Lease H. 1 Mod. 204. 2 Idod.56. 
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and therefore if an abbot and convent were parsons 
imparsonee of a church, the abbot was said to grant 
with the consent of the rest ; but a dean and chapter 
may make leases in their joint names of the posses- 
sions which they hold as a corporation aggregate. So^ 
in a' corporation of master and fellows of a college, the 
master is but part of the acting part, and is one of the 
grantors, like the rest. (') 

It remains to be considered under what modifica- 
tions persons who possess the legal estate, either in 
outer droit or in trust for others, are permitted to 
dispose of the possession. 

It has been laid down as a general rule, that exe- 
cutors and administrators may, by virtue of their 
office, dispose of terms for years which are vested in 
them in right of their testators or intestates ; and it 
seems to be clear that executors may make under- 
leases before probate (*) : but if the executors refuse 
to administer, they cannot dispose of the term after 
administration has been granted by the ordinary to 

another.. (') 

» 

Where there are several executors, their interest 
differs essentially from that of joint tenants and te- 
nants in common j for if one of several joint tenants 



O Dyer, 40. Anon. 12 Mod. 232. 

O Rex ▼. Summerset, 2 Bl. 692. 

(') Broker r. Charter, Cro. 92. S. C. Ow. 44. Moor, 272. Under 
the name of Bewacome y. Carter, and Sir Henry Goodier's case, 
S. C. 1 Leon. 131. See S. C, Godolph. Orph. Leg. 142. 
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or tenants in common executes a deed, it passes the 
share only of the person executing ; but several exe* 
cutors ^re considered only as one, and a grant con- 
sequently by one is as effectual as if all had joined ; 
and even where the deed purports to be the grant of 
all, yet if one only seals the deed, it has been held 
that it will be binding upon all, since eacb has the 
entire interest. (') 

If an executor is an infant, administration is usually 
given to an administrator durante mmori estate^ wh6 
may act ad "profkuwm executoris till the executor 
arrives at the age of seventeen (') ; but if there is a 
qualified power of administering during the infancy of 
a person who, if of age, ought to be administrator, 
there the nonage continues till twenty-one, as in 
other cases. (3) 

The husband of a feme executrix has a joint 
interest with her in all the effects of the deceased, 
and is enabled by law to assume the whole admini- 
stration, and to act in it to all purposes vdthout her 
consent ; nor can the wife do any valid act as exe- 
cutrix or administratrix, without the husband's con- 
currence. The wife, therefore, with respect to terms 
for years in auter droit, is in no better situation 



\ 



O Simpson v. Gutteridge, 1 IV^dd. Ch. Ca. 616. See stat. 21 
Hen. Vm. c. 4. 

O Dubois y. Trant, 12 Mod. 436. 

(3) Freke v. Thomas, Salk. 39. Ld. Raym. 338. Com. 1 10. 
Edmund v. Shaler, Com. 159. and see stat. 31 £dw. III. c. IK Sec 
Atkinson v. Comisfa, Carth. 446« 
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during the coverture, than in the case of terms for 
years in her own right. (*) 

Guardians in socage, under which head may be 
included, as well guardians by the election of the 
infants themselves after they arrive at the age of 
fourteen, as testamentary guardians, or guardians 
sqppointed by deed under the st. IS Ch. II. c. 24. 
have the power of making leases for years, which 
shall be valid as long as their guardianship continues. 
All these different kinds of guardians differ only in 
the mode of their appointment, but their powers over 
the land are the same (*). The guardian in socage 
is appointed, not by any special designation of the 
party, but by the law itself, in respect of the land 
descended ; so that where no land descends, there 
can be no guardian in socage : and though the heir, 
after he arrives at the age of fourteen years, may 
choose his own guardian, who shall continue so till 
he is twenty-one, this last, as well as the guardian in 
socage, properly so called, derives his authority, not 
from the infant, but from the law ; neither would it 
answer the intention of the law if it were otherwise, 
because the contracts of the guardian would partake 
of the imbecillity which the law attributes to the acts 
of the infitnt. The st. 12 Ch. II. professes to follow 



(«) Roberts on VTills, vol. 2. 153. Cora. Dig. D. 4 T. R. 617. 
Off. Ex. 207. 2 Bl. ComxR. 408. 

O Bedell v. Constable, Vaugh. 177. Lord Shaftesbury's % case, 
2 P. Wms.' 102. Roe v. Hodgson^ 2 Wils. 129. Co. Litt. 88 b. 
Hai|;r. note 13. Guardianship by the father continues till his son 
is 21 years of age in respect to his body, but not to his lands, per 
Holt, C. J. The KiDg v. Thorp, Carth. 384. 5 Mod. 221. 

d2 
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the model of guardianship in socage^ and privileges 
parents against common right only in the mode of 
appointment : all these guardians have an interest as 
well as an authority till their guardianship ceases (')• 
If a feme guardian takes baron, the guardianship 
is transferred like any other chattel to the husband, 
who may contract for the enjoyment of the land 
during the coverture without her concurrence. 

A guardian by nurture cannot make any lease for 
years, either in his own name or in the name of the 
infant ^ for he has nothing to do with the land by vir-' 
ttte of his office ; and such a guardian may be although 
the infant should have no lands. (*) 

Before the st. IS Ch. II. a tenant in socage might 
have devised his land in trust for his heir, till he came* 
of age ; but such a devise would not have attracted to 
it the custody of the person. The trustee, however, in 
that case would have taken a chattel interest for the 
benefit of the heir, imd might make leases for years. 
So it has been determined (^), that if a devise is made 
till the son comes to a certain age upon special rea- 
sons, such as payment of debts, or for the support and 
provision of the devisee, or for the maintenance of tfae^ 
testator's children generally, in such cases the execu- 
trix or devisee shall have a chattel interest vested in 
them for those purposes till such time as the son 



Q) See Dugar r. Norton, IFreem. 102. 

(») Willis V. Whitewood, Owen, 46. 56. I Leon. 156. 322. 
• 4 Leon. 7. ' 

(i) Borastoa's cafie, 3 Rep. 19. Smidi ▼. Havens, Cro. Eliz. 
252. Balder v. Blackburn, Hob. 285. Parker v. Flumnier, Cro. 
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should have arrived at his full age, if he so long livedo 
without being subject to the contmgency of his d}riog 
within age; to^ the extent of such interest conse- 
quently, the executrix or devisee has the power of 
disposing of the land. 

• - r 

The committee of a lunatic's estate, or tlie receiver 
of the estates of an infant ward in chancery, cannot 
make a lease for years, except by order of the 
court ( ' ). The course of the court is to refer it to 
the master to consider and report whether the lease 
will be for the benefit of the estate, and if it is so, the 
court will order it. It was formerly doubted, whether 
even such a lease, made by order of the court, was good 
at law, because the king himself cannot- make a lease 
for years of the lunatic's estate \ but that doubt has 
been removed by the sL 43 Geo. III. c. 7^* which 
enables the Court of Chancery to lease the estates of 
lunatics. 

Trustees of charity estates, and those who have 
the legal estate in lands or tenements vested in them 
under private conveyances, have a power fully recc^- 
nised in law to make a complete! alienation of such 
estates, without the concurrence of the cesUdque trust; 
and even where the founder of a charity has given 
express directions as to the mode in which the trust 
is to be executed, their alienations for years, or for 



Eliz. 190. Dyer 210. pi. 4. Bac.Abr. LIO. See Taylor ▼. B^rdalU 
1 Freem. 243. 

O Poster V. Merchant, 1 Vena. 262. Knipe v. Palmer, 2 WHs. 
130. 
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greater estates, although not pursuant to the direc- 
tions of the founder, are good in law ; but the court 
of chancery takes cognisance of all trusts, and will 
never permit the legal powers of trustees to be 
exerted to the prejudice of the objects of the charity, 
or against the will of the cestuique trust. (') 

A bailiff of a manor cannot make leases Tor 
years (^), because he has no estate, either legal or 
equitable, in the manor itself; and indeed the com- 
mittee of a lunatic, according to the opinion of the 
court in Drury v. Finch ('), has no interest, and is only 
a bailiff; so a receiver or other person appointed by 
the court of chancery, is no more than a bailiff, and 
is therefore incapable of making a lease for years. A 
special authority will enable bailiflb to make leases ; 
but so it will any stranger whom the person dele- 
gating the authority chooses to appoint : such special 
authorities are ministerial in their nature, and the 
leases made in pursuance of them are the same as if 
they had been made by the legal owner of the estate. 

Thus far we h^ve considered the legal qualifications 
essential to the lessor ; those who have a right to 
contract for the possession may in this way bind 
their o¥m interest for any definite time ; but at the 
common law, they cannot bind the interest of third 
persons. By virtue however of different statutes, and 
the construction the law has given to the statute of 
uses, permanent leases for years may be made within 

C) See 13 Ves. 580- 

C) Bro. tit. Buly 40> 4]. Lease 37. Bac.Abr. Lease I. 8. 

(3) Hutt. 16. 
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certain limits to endure beyond the interest of the 
lessor. Leases, therefore, made by virtue of powers 
in private conveyances, and those made in conformity 
to the enabling st 82 Hen. VIII. c. 28. smd the dif* 
ferent restrictive statutes relating to the grants of 
ecclesiastical persons, form a very important class of 
interests. The consideration of these, as well as the 
general nature of leases made by ecclesiastical per- 
sons, Mrill form the subject of a future chapter. 

We now come to the consideration of the qualifi- 
cations requisite to enable the lessee to accept a 
lease. 

' In&nts and femes covert may take leases under 
the usual iiiiconvem'ences attending all their pur* 
chases. In one case of an infant lessee, the court is 
said to have held it to be equivocal, whether the 
lease wais for his benefit or not ; but since it might be 
for his benefit, the lease was held to be only void at 
Us election when of full age('). So, if a lease is 
made to a baron and feme, the feme cannot disagree 
to it during the coverture, and debt will lie against 
both as lessees. (*) 

I 

If a copyholder accepts a common law lease of his. 
copyhold estate, or if he accepts the assignment of 
the lease of the freehold made by the lord to another, 
it is an extinguishment of the copyhold tenure ; but 
this does not give any title of entry to those who 
may daim estates in remainder or reversion, because 
the only person who in such cases can enter is the 

' (') Ketsefs ewe/ Cro. Jac. 320. 1 Roll Abr. Enfants K. cited 
in Baylis ?. Dyneley» 3 Maule and Selw. 477. 
(*) Bro. Agreement 6. Debt 217. 

• d4 
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lord, and he is estopped from entering by his awi> 
demise (') If a copyholder accepts a lea^ for y^n^x^ 
of the manor, it is no extinguishment of his copyl»ol4» 
because the land still remains grantable by Qopy. (• ) 

With these restrictions all natural-bon;! subjects 
may accept a lease for years of things of a demiseablj^ 
nature ; and even in the case of ap outlaw, the Igf^ 
is not void or voidable ; and it seems that, ^^cb a 
grant from the crown is good, and is not forfeited 
ti)l a second outlawry. (^) 

An alien merchant, whose nation is at peace with 
this country, may take the lease of a house for the 
purposes of trade or commerce i^) ; but the st^tr 
82 Hen. VIII. c. 16. makes leases of dwelling housefi 
or shops to alien artificers void ; since, however, t|ii& 
statute is considered of equivocal policy^ it has. 
always been considered strictly in favour of aliens. 
No alien can take a lease \)f lands, meadows^ or othcjr 
hereditaments, for thp purpoi^s of agriculture, to hold^ 
for his own benefit, without a licence from the croii^ 
who would otherwise be. entitled, to it upoi^ officer 
found. 

The late stat SJ Geo. III. c* 99- has repealed the 
St. 21 Hen. VIII. c. IS. as well as the statutes, passed 

(') Lane*scase, 2 Rep. 16. Curtis and Cottel's case». 2 Leon. 72^. 
See Gilb. Ten. 301. V^atkins on Copyh. tit. Exting. 357. Dunn ▼,' 
Green, SP.Wms. 10. Qusre, whether the lease should be hf 
indenture ? 

(*) French's case, 4 Rep. 31. Co. Copyh. 172. 

0) Knowles v. Powell, Moor, 237. 

(4) Pilkington t. Peach, 2 Show. 135* Jerens v. H^fr^idger 
1 Saund. 6. Rex ▼. Eastboum, 4 £a8t# 10?. Htt^. Co. lat(^ 2, b« 
iu7. 



ixk the 4Sd yfar of th^ pxe^ent iseign* rdatiny to 
spiritual persons ; and has enacted in lieu of tfaum, 
that from the passing of the same it should not be 
lawful for any spiritual person having or holding any 
dignity, prebend, canonry, benefice, or any sti- 
,pendiary curacy or lectureship, to take to farm for 
occupation by himself by lease, grant, words, or 
otherwise, for term of life or term of years, or at will, 
any lands exceeding in amount in the whole eighty 
acres, for the purpose of occupying, or using, or 
cuhivating the same^ without the ccmsent in writing 
of the bishop of the diocese in which isuch dignity, 
canoniy, prebend,^ benefice, stipendiary curacy, or 
lectureship, should be locally situate^ specially given 
for that purpose ; and that eveiy such permission to 
any spiritual person to take to farm, for the purpose 
of bccupying the same, any g^reater quantity of land 
than eighty acres, should specify the number of years, 
not exceeding seven, fbr which the permission is 
given ; and every such spiritual person as aforesaid,who 
diall, without such penjodsefion as aforesajd, take to 
farm any greater quanti^ of land than eighty acres, 
is there{>y inade lia|ble to forfeit for every scj^e ofi 
land, &bove the quantity of eighty acj^^^ sq taken 
to farm, the sum of forty sbilHngs for e^h and 
every year during or in which he shall so occupy, 
u^j cultivajte, or fann s^ch lapds. contjraiy .tQi tl^e 
p^y^pp^ Qj\ t|iat act, to.be i:ecoy^red Ij^r.tqjii^ftp. 
% 1^ < anj5f p^ispjj wbq may iufm^ aft4 W^ 
fcj^s th^e san»^, It;, may bO: lexnari;^, iher^fiirey, 
thai a lease made to any -spiritual person within 
thfii pnwisi^nB> o£ this set j& not void> but void- 
able: only on infcmnation brought for the quantity 
of'hnd above eighty acres, because the statute in* 

•d5 
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flictfl a ' penalty in' proportion to the time of occu- 
pation* 

By the thirty-second section of the same act it is 
enacted, that all contracts or agreements made for 
the letting of the house of residence, or the buildings, 
orchards, or appurtenances necessary for the conve- 
nient occupation of the same, belonging to any bene* 
fice, in which house of residence any ^iritual person 
shall be required by order of the bishop to residje, 
shall, upon a copy of such order, assignment, or ap* 
pointment being served upon the occupier thereof, 
or left at the house, be null and void ; and any per* 
son continuing to hold any such house of residence^ 
or any such building, garden, orchard, or appurte- 
nances, after the day on which the said spiritual per-^ 
son shall be directed by such order to reside in such 
house of residence, and after service of such copy 
as af<^esaid, or the same being left as aforesaid, shall 
be subject to the penalties mentioned in the said act 

By the 72d section of the same act, the term 
<< benefice,^' as used therein^ is defined to . meaa 
benefices with cure of souls, and no others, and to 
comprehend for the purposes of the act aU donatives, 
perpetual curacies, and parochial chapelries. (') 

When the statute of Magna Charta in 9 Heni IIL 
had declared all attempts by the religious houses to ob» 
tainpossession of land or other corporeal hereditaments, 
under their usual pretences of forfeiture, surrender. 



i^wB^a^hi 



» 

- (0 The theory of our ecdesiastical coostitatioii appesrs not to 
leoogniae the character of a deigyman unemployed; they must be 
either beneficed^ or curates with stqieads. See Morris Tk Ptesloa* 
7 Vcs, 556. 
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or otherwise, null and void, one of the methods used 
by them to evade the statute was by accepting long 
leases for years. The stat. 7 £dw. I. q. S., called the 
statute de religiosU^ was framed for the purpose of 
preventing this and every other evasion of the re- 
straints upon alienations in mortmain. It was thereby 
provided, that no person religious or other whatsoever 
should buy or receive under pretence of a gift or term 
for years, or any other title whatsoever, nor should 
by any act or ingenuity appropriate to himself, any 
lands or tenements in mortmain ; upon pain that the 
immediate lord of the fee, or in his default for one 
year, the lords paramount, and in default of all in- 
termediate lords, the king, might enter thereon as a 
forfeiture. It seems therefore by this statute, that 
leases made to spiritual corporations are not void 
or voidable, but are in the same situation as leases 
made to aliens without licence; neither does it 
appear that this statute extends to any other leases 
than such as are merely evasive of the statutes of 
mortmain. Under the stat. 7 & 8 W. III. corpora- 
tions aggregate may take long terms for years by 
licence from the crown. 

In the case of a corporation aggregate, consisting of 
two bailifis and burgesses, one of the baiUffs and the 
burgesses made a lease to the other bailiff in his na- 
tural capacity ; the lease was held void, because the 
two bailifis are an integral part of the corporation, and 
make one officer ; and therefore, if one is severed in a 
corporate act, the act is void. (') 

(') Salter T. OroBvenor, 8 Mod. 303. 
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So, in a corporation aggregate, as dean and chapter, 
the dean cannot take a lease from the chapter^ be- 
cause the dean and chapter make one corporation, and 
no lease can be made by the corporate body without 
the dean, who cannot be grantor and grantee too. 
For the same reason a corporation sole, as a bishop 
or parson, cannot make a lease for years to himself^ 
because he cannot be both lessor and lessee. (') 

But there is no objection to one joint tenimt leasing: 
his moiety or share to his companion, because he can 
lease it to a stranger without the concurrence of his 
companion (*), and it is quodam modo a severance of 
the jointure. The objection arising from the unity 
of possession is of much less weight in the case of par* 
ceners and tenants in common ; for the law supposes 
them to hold in severalty ; and it seems to be settled^, 
that if they join in ejectment, they must make sevend 
for their respective shares. 



SECTION THE SECOND. 

Of the Form and Nature qf ike Caniraci. 

We come now to the consideration of the form of 
the contract. No strict technical form is requisite to 
constitute a lease at the common law. Whatever is 
sufficient to shew the intention of the parties, that the 
one shall devest himself of the possession and the other 
enjoy it for a determinate time, whether in the form 
of a licence, covenant, or agreement, in writing or by 

(>) See Salter ▼> Grosvenor, supnu 
V) Whitlock ▼. Harvey, Godb. 140. 
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parol, amounts to a lease ('). On the other hand^ if 
the most proper and authentic form of words to de- 
scribe and pass an interest for a term of years is made 
use of, yet if upon the whole there appears an inten* 
tion to make a more perfect lease at a future time, the 
law will rather do violence to the woiids than break the 
intent (*) 

There are no recent cases in the books which de-. 
pend on the eflfect of licences ; but it has been long 
ago determined, that licences to enjoy till a time cer- 
tain, are to all intents and purposes leases for years, 
and adniit of precisely the same remedies for breach of 
the contract by either party, as leases for years Q). 
In a case, therefore, where a licence was pleaded^, 
which permitted the husband to enter with his wife, 
and the issue taken was <* turn dedit Ucentiam^' to the 
baron and feme '^ modo et formdy <§Yr/' it was held 
that the replication did not meet the plea ; for the 
licence was to the husband alone, and ndt to the hus- 
band and wife ; and this was said to be a material 
difference, because the licence amounted to a lease, 
and if it be made to the husband and wife, she 
would have it by survivor. (*) 



(■) See Bac. Abr. Lease K. 

(*) Baldwin v. Morton, 1 And. 223. Oviren, 49. See Gregory ▼. 
Mayo, 3 Keb. 744. 

(') Year Book, 5 Hen. VIL U Bro. Abr. Licence, pi. 19. Vin. 
Abr. 92. Hall v. Sebright, 1 Sid. 428. 1 Mod. 14. Right 
V. Proctor, 4 Burr. 2208. Bac. Abr. Lease K. See also 
Clerk V. Palady, Cro. Eliz. 859. Chapman v« Southcot, 1 Lev. 
204. Stroud v. Hopkins, 3 Keb. 357. Davies v. Mannington, 
1 Sid. 169. 

(^) Jepson y. Jackson^ 2 Lev. 194. 
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So in an action on the case ('), on a promise to pay a 
certain sum of money in consideration that the plaintiff 
had licensed and permitted the defendant to enjoy 
certain lands, after a verdict for the pkintifl^ it was 
moved in arrest of judgment, that the licence and 
permission amounted to a demise ; and therefore an 
action of debt and not an action on the case ought to 
have been brought. Hale, C. B. said, that the licence 
aiid permission amounted to a lease, upon which an 
action <m the case would not lie without sm express 
promise* But this motion havii^ been made after 
vaxlict, the court presumed that such promise had 
been found. The action here termed an action upon 
the case, is^ the common action of assumpsit, which, 
though founded upon contract, is properly an action 
upon the case. Q) 

It does not appear quite dear from the cases 
whether such a. licence ought to be pleaded as a 
lease, or as a licence ; but the better opinion seems 
to be, that it may be pleaded either way \ and if it be 
pleaded as a lease, and traversed^ the lessee may give 
the licence in evidence. ( ^ ) 

A covenant to permit and suffer a lessee to enjoy, 
has been adjudged to be no lease, on the ground 
that the words *< permit and suffer'^ shewed the 
intention to be, that the possession should remain 



ii I III 



(■) Sir John Tjrevor v. Robtrts, Hard. 366. 
(>) See 1 Bac. Abr. 30. Q\\^. H. C. P. 6. cited in Tidd'a Prac- 
tice, page 2. 
(') Hall ?• Sebright, ubi supra. 
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in the person from whom the permisaion ivas to 
comeC)} ^u^ ^he mere circumstance of words of 
covenant being U8ed» is no objection to their open^ting 
as a conveyance of the present interest. The words 
covenant, grant and agree, or any other words to the 
same effect, are su£Scient to shew a present contract 
for the enjoyment, and therefore they have been held 
to make it binding and valid as a lease. (*) 

■ 

So in an action of covenant ('), where A.» by 
articles indented, covenanted, promised, and agreed 
that B. should enjoy certain lands for a term of years, 
although A. further covenanted that he would make 
!B. as good and perfect a demise of the premises, or 
security for the quiet enjoyment of them, as his 
counsel should advise, the court held that these 
articles of themselves were su£Blcient to constitute a 
present demise, and that the covenant for making a 
fbture lease was only for further assurance. It appears 
however, from the report of this case in RoUe (^), that 
A. had nothing in the land at the time of making the 
articles, and the articles therefore were held to 
operate as a covenant only ; because, since the action 
was an action of covenant brought by the grantee 
against the grantor, on the ground that the grantor 
had promised to give the lessee possession, to construe 

<') 1 RolL Abr. 848. 

(*) Bro. tit. Lease 60. Wbidock v. Norton, Cro. Jac. 92. 
Drake ▼. Munday, W. Jon. 23 1 . In Bro. tit. Lease 2 1 • Fineux, C. J. 
is made to say, that a lease by deed is a covenant ; but tbat a cove* 
nant tbat A. sball bave certain lands for twenty years is no lease. 
No autbority b cited, and it seems contrary to all the cases. 

O Tisdale v. Essex, Hob. 34. (*) 1 RoU Rep. 397. 
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them a present demise would . have deprived the 
grantee of eveiy remedy ; for the lease being by 
indenture, Would have operated by estoppel between 
the parties ; and although it is true that if the lessor 
ejects the lessee, an action of covenant lies upon the 
implied covenant, which the law itself creates, yet no 
action of covenant will lie against the acts of strangers 
without an express covenant to that effect. It was 
admitted nevertheless, that if A. had been the owner 
of the land at the time of making the articles^ they 
would have amounted to a lease. 

So where articles indented were made betwera A. 
and B. (^) in the following manner: tmprhnisi it is 
covenanted and agreed between the parties, that A. 
doth let such lands for and during five years, to 
begin at Michaelmas next following, under ten 
pounds a year rent ; or provided that the lessee shall 
pay ten pounds at Michaelmas and Lady-day, by 
even portions during the term : also the said parties 
do covenant, that a lease shall be made and sealed 
according to the effect of these articles, before the 
feast of All Saints next ensuing : this was held to 
amount to an immediate lease, by reason of the first 
words in the present tense, and that the last words 
were only for making such a lease in writing fof 
further assurance ; and the rather in this case, be- 
cause the lease to be sealed was to be made after the 
banning of the term. 



(0 HarringtoD r. Wise, Cro. £li& 486. See also Maldon's case, 
Cro. Sliz. 33. 
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So in another case ('), a copyholder, having cove-* 
manted that the lessee should have and enjoy the land 
for a year, excepting the last day in the year, et sic 
de anno in wrmum durmg his life, excepting the last 
day in eyery year j it was held to l>e a forfeiture, 
^because these articles amounted to a lease at the 
common law. 

Where, however, th^e are words of present, de- 
mise and also a covenant in the same instriiment, so 
as^o shew that the parties knew perfectly the dis- 
tinction, and meant each part of. the deed to have its 
proper legal operation, no such construction is put 
upon words of covenant. 

• - • . . 

in Lady Montague's trase (*), therefore, where a 
•copyholder demised for one year, according to the 
<custom,> and further covenanted that the lessee should 
•enjoy &e land for one year to commence after the 
expiration of the demise, et sic de anno in annum 
for ten years \ this was held to be a good demise only 
for one year, and the covenant worked no ferfeiture, 
because it did not amount to a lease. 

So also, in a i^ecent ct^seQ)^ a copyholder demised 
for one year according to the custom, and at the end 
thereof from year to year for thirteen years, in all 
fourteen years, if the lord would grant a licence, but 
so as not to create a forfeiture, and covenanted that 

(0 Luttrell V.Weston, 2 Bubtr. 215. See also Richards t. 
Sely, 2 Mod. 79. and Lenthall v. Thomas, 2 Keb. 267. 
C) Cro.Jac.301.^ 

O Niinn V, Luffldn, 1 N. R. 163. 11 Ves. 170* 

E 
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the lessee should enjoy during the term aforesaid ; 
after the expiration of the first year, the copyhold 
having been purchased by the lord, and surrendered 
to a trustee for him, it was held that an acttcm of 
ejectment might be maintained after the first year, 
and that no action would lie upon the covenant for 
quiet enjojrment 

r 

So in another case (')» where there was a demise 
o£ freehold and copyhold lands at one entire rent, ha- 
bendum as to the freehold for twenty^>ne years, and 
as to th^ copyhold for three ""years, warrant^ by 
the custom, with a covenant for renewal of the lease 
of the copyhold every three years, toiies quatie$$ 
during the twenty-one years ; and that, in the mean 
time, and until such new leases should be executed, 
tiie lessee should hold the said land, as well copyhold 
as freehold, according to the terms of the lease ; tt 
was held, that this was only a lease of the copyhold 
for three years, and that no new lease having been 
granted after the first three years, the lessor might 
recover the copyhold premises in qectment. Dam* 
pier J. in this case, referred to Lady Montague's case 
as in point ; and said, that the lessee's remedy lay in 
the covenant, for the court could not by construc- 
tion, in order to avoid circuily of action» make 
words, which import only a covenant, a lease incon- 
sistent with the nature of the esfiate. 

hi. the same maimer, where articles of agiteement 
«et forUi with sufficient accuracy the terms upon 



(') Ftany r. (Md, 2 Mau]« aadSalw^^SS. 
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which a lease is intended to be granted, the courts 
have not considered the mention of any future lease 
to be made in a more technical form as a condition 
precedent to the perfection of the contract or the 
enjoyment of the land. 

Ib the case ef Baxter d. Abrahall v. Brown ('), 
ttie lessor agreed with all convenient speed to grant 
e lease, and by the same agreement *^ let and set '^ 
to the lessee the lands to be comprised in the lea^e^ 
to hold for twenty«one years at a certain annual rent { 
and it was provided by the agreement, that the lease 
in contemplation , should be void for nonpayment of 
rent, alienation, &c., and that it should contain 
usual covenants and certain special ones, in one of 
which the words " this demise *' occurred. This wa« 
dearly held to be a good present demise, with mi 
3^ement to execute a more perfect lease in future. 
The operative words being in the present tense, and 
tiie reference to the agreement by the words <* this 
demise,'* had some weight in the decision of the 
court ; but thk case was decided under more favour* 
nble drcumstanees than others by which the rule last 
mentioned might be supported ; for the tetiant had 
been fourteen years in uninterrupted occupation 
und^ this instrument, and five or six of these years 
had been since the title of the lessor of the plaintiff 
had accrued ; the lessor of ^ plaintiff had likewise 
accepted rent, and thereby ]iad given the tenant 



" t >m 



(D 2 SI. Kep. 973. 
Eg 
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every reasonable ground to suppose lus acquies- 
cence^ 

The case of Weakly v. Bucknall (') shews an 
equally strong disposition to su{^ort the intention of 
the parties, although the instrument is only executory 
in its nature. The grantor, by an unstamped agree- 
ment in writing, agreed to grant a lease to the de« 
fendant for twenty-one years; the defendant had 
eiqoyed uninterrupted possession for eighteen years, 
but no lease had been granted by the lessor of the 
plaintifi^ or demanded by the defendant. Lord Mans- 
field said, there might have been circumstances which 
would have supported the lessor of the plaintiff in 
this case ; as for instance, if the lessor of the plaindff 
had tendered a lease, and the defendant had refused 
to e:(ecute it, by which the lessor had sustained some 
loss ; but he said there were no such circumstances 
in the present instance ; and if the court should 
say that the ejectment ought to proceed, it would 
merely give the court of chancery an opportunity to 
undo all again, and the lessor of the plaintiff wQuId 
have to pay die ^osts of both suits. The postea 
was therefore delivered to the defendant. This case 
has been cited to shew (0, that an executory instru- 
ment may be a good defence in ejectment; but 
from what has been already said, it will appear that 
the case does not warrant such an inference. The 
authority of the case may perhaps be open to objec- 



f) Cowp.4?3. 

(*) Sir James Lowther v. Lady Andover, ] Bro. Ch. Ca. 396. 



sect. II.] amsidered as Contracts. 5S 

tion on another point, namely, thftt the instrument 
could give no right to the defendant to maintain hi» 
possession without a lease stamp (')v the contract 
however between the parties is an independent con- 
sideration, which is not affected either in law or 
equity by the provisions which the legislature has 
thought proper to make with respect to the reve^ 
nue J the most perfect contract for the possession, 
would be equally unavailable in ejectment, if it 
should be attempted to put it in evidence without a 
proper stamp ; neither would an agreement be a more 
effectual defence, because a lease stamp was affixed 
to it. 

The ne^t case in support of the same doctrine, is 
cited in Doe d. Jackson v. Ashbumer (*), under the 
name of Barry v. Nugent, in the king^s bench, Tr. 
22 Geo. III., in error from the court of king's bench 
in Ireland. It was an action of ejectment. The 
terms of the agreement in question were to the effect 
following : << Be it remembered, that A. hath let, and 
by these presents doth demise unto B. for twenty-one 
years, to commence on the 5th of May or the 1st of 
November, which ever first happens after A. recovers 
the land therein mentioned ; the said B. covenanting 
to pay to the said A., on the foregoing conditions, the 
sum of if 110 yearly and every year during the term. 
Leases with powers of distress and clauses for re- 
entry, and all other clauses usual between landlord 
and tenant, to be drawn and signed at the request of 
either party, as soon as A. recovers the said lands 

(0 I)oe V. Groves, 15 East, 244. O ^ T. R. 163. 

e3 
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from C«" The court were clearly of opinioiiy that 
these articles of agreement operated as a present 
demise, and that the agreement for a more formal 
lease was only in further assurance. The dedsioii 
of the court below accordiiig with this opinion, was 
affirmed^ 

In Poole V. Bentley('), there was a memorandum in 
, writing of an agreement to the following eflhct : A# 
agreed to let, and B. agreed to take, certain premises 
for the term of si^ty years at a certain rent } and B. in 
consideration of a lease to be granted, agreed to lay 
out the sum of if S,000 in building within four years* 
A« agreed to grant a lease as soon as a certain number 
of houses should be oovered in« This agreement was 
to be considered binding, till one fully prepared could 
be produced. Lord EllenboroUgh C. J» thought the 
intention was, that the tenant should have a present 
legal interest, though a more perfect lease was in-* 
tended when the houses should be built, for the con- 
veniende of describing the premises, and for the pur<^ 
pose of assignments. 

The first case in modem times which appears to 
countenance a di£ferent principle, is that of Good* 
title d* Estwick v. Way (^) : there it was held that an 
agreement for a lease to be executed infubjoro super- 
seded the operation of words of present demise, al« 
though accompanied with immediate possession. The 
agreement when produced in evidence appeared to 
be on unstamped pi^er> and not under seal ; and the 



1^1 M 



O 12 Ettt, 168. C) 1 T. R. 786. 
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purport of it was as follows : " A. doth hereby agree 
to lett and B. agrees to rent and take, for the term of 
seven, fourteen, or twenty-one years, in case A. shall' 
so long live, certain lands at the rent of ii^ 1,400 per 
annum. It is agreed that B. shall enter upon all the 
said premises immediately, but not commence pay< 
ment till Lady-day next. It is further agreed, that 
leases with the usual covenants shall be made and ex- 
ecuted by the parties before Michaelmas nexf This 
last express stipulation, that leases should be drawh 
before Michaelmas, was considered as evidence of 
the intention of the parties, that such an agreement 
should not operate as a lease ; but that it should only 
give the lessee a right to the immediate possession. 
The sole authority which supports this case, is that 
of Sturgeon v. Pointer. (') In that case articles 
were agreed to between two persons to the follow- 
ing effect: A. demised a certain close to B., to 
have it for forty years; a rent was reserved, with 
clause of distress ; and afterwards there was written 
in the same paper a memorandum, that these arti- 
cles were to be ordered by counsel of both parties 
according to due form of law* This memorandum 
was held to shew the intent of the parties that the 
articles should be preparatory only ; but in this case 
a lease was afterwards actually drawn by counsel, but 
never sealed or signed by the parties, which circum- 
stance alone is sufficieiit to take it out of the general 
class of cases, and amounts to evidence of the most 
positive kind, that the agreement was not intended to 
operate as a present demise* 

»■ » II I ^— — — —— M^— — — — i»>1 I ■ 

(•)Noy.l28. 
E 4 
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So, in the case of Doe d. Coore v. Qare (')» there 
were strong circumstances of difference from the 
ordmary cases, which have been mentioned:, an 
instrument on an agreement stamp was made, reciting 
that in case the grantor should be entitled to certain 
copyhold premises on the death of another, he would 
immediately demise them to the lessee, and declaring 
that he did thereby agree to demise and let the same, 
with a subsequent covenant to procure a licence from 
the lord* Here the intention of the parties appears 
strongly on the face of the instrument, that it should 
he executory ; besides which,, at the time it was 
entered into, the grantor was only a reversioner ; the 
estate too was of copyhold tenure, and to .construe it 
a present demise, Would have been to create a for- 
feiture, whereas the parties had cautiously avoided 
such an event, by an express stipulation to procure 
a licence when the estate should come into possession^ 

In Doe d. Jackson v. Ashbumer ( * ), the words 
of the agreement were, that '* A. shall hold and 
enjoy ;" and in a subsequent part the grantor engaged 
to give him a lease. The court admitted that the 
words " shall enjoy ** were sufficient to constitute a 
present demise; but they thought the subsequent 
sentence, " I engage to give him a lease," qualified 
their effect ; in addition to which, the landlord was to 
acquire an additional piece of ground, without which 
the lease could not be granted. 

The cases, therefore, which have been just cited, 
although they differ in their results from some of the 

(0 2T.R. 739. C) 6T.1H63. 
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preceding) strongly corroborate the general principle, 
that the law looks to the intention as the only rule of 
interpretation. 

So where ( ' ) articles of agreement were drawn up 
between A. and B. in this manner : first the said 
A. is contented to demise to the said B. from Michael- 
mas next, for six years; and after these words a 
rent was reserved of ^£"100 per annum^ together with 
a re-entry for nonpayment, and several special cove- 
nants ; and these artides were sealed and delivered, 
yet they were considered as not amounting to a lease, 
chiefly, as it appears, because the word <^ contented ** 
was held to import only an approbation of something 
to be done after. This case is cited in another 
book(*) in this manner: if one covenants and 
gprants with another that he shall have and hold such 
lands for ten years, this is a good and absolute lease 
for that time ; but if he covenants and grants that he 
shall enjoy those lands for ten years, this is no lease, 
because it sounds only in covenant This distinction,* 
however, has been considered erroneous, and seems 
to be contradicted by the preceding case of Doe d. 
Jackson v. Ashburner. 

In a late case O of articles of agreement, there 
was a stipulation, that out of the rent mentioned in 



(') Pleasance f. Uigham, 1 Roll. Ab. 848. 
(») Cio. Jac. 172. 

O Morgan y« Bliasell, 3 Taunt. 65. and see Doe ▼. Smithy 
SBast, 530. and Tempen ?. Rawlins, 13 Eaac, 18. 
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the agreiaiienty there should be a prc^rtioiiate abate- 
ment in respect of certain premises to be excepted 
out of those demised, and that the tenant should hold 
at and under the usual covenants between landlord 
and tenant, where the premises were situated.* As 
there were strong circumstances of inconvenience, if 
such an instrument should be considered a lease, it 
was inferred to be an agreement only ; for it might 
be disputed what were the usual covenants in the 
country where the premises were situated ; and until 
the resft was apportioned for the excepted premises, 
the lessor could not distrain, because the rent would 
be uncertain for the rest* 

la conclusion, it should be remarked, that agree* 
ments ought in no casie to be relied on, since it' has 
been determined that the trustee of a term to satisfy 
creditors, not having notice, may maintain an action 
of ^ectmmit against a temant in possession under a 
previous agreement. (') 

• * 

So, if under an agreement the tenant enters and 
takes possession, and there is no stipulation that if 
no lease is ixiade the tenant shall hold for a year 
certain^ the landlord may turn him out without 
notice. In this case there is no demise, either express 
or implied ; the tenant is only tenant by suJOferance^ 
and the only consequence is, that the lessor cannot 
distraxn for the rent, but must bring his action for 
the use and occupation of the land. (') 

(') Goodtitle y. Way, 1 T. R. 745. 
C) Began ?. Johnson, 2 IVunt. 146. 
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There remain two or three cases to be stated^ 
whete it was obvious, ficota general circumstanced, 
that no ccmlract was intended by way of lease, al- 
though payments in the form of rents wei^ to be 
made by the oCCu)>ier of the land ; and die court 
therefore refused to give them the legal efiect of leases. 

The first is that of Bvans Vi Thmnas ('% where A« 
seised in fee, by indenture, covenanted witii B» 
before the next Eaatei: to convey lands by fine or 
otiier assurance to B. and bis heirs, to the use of 
him and his heirs ; with a proviso, that if A. paid to 
B. the sum of jf'lOO at the end of thirteen years, 
then he might re-enter, and the benefit of all as* 
sumnees should be to the conusor ; and he cove- 
nanted and granted ibr him and his hdbrs, that 6. 
and his heirs should enjoy tiloie lands till the end of 
Ibe said thirteen years, and for ever after, if the said 
sum of .jf'lOO were not paid; and B. covenanted 
to pay annually durhig the tiiifteen years two 
capons, and that during the thirteen years he 
would not commit WaMe» No assurance was made 
within the time j and the question was, whether upon 
the whole deed this amounted to a lease fbr thirteen 
years* It was adjudged to be no lease, but only a 
bare covenant^ and this judgment was affirmed in 
errors for the intent of the parties was to make 
assurance of the inheritance by way of mortgage j and 
the covenant was only, that he should enjoy the land 
during the mortgage, whether it continued for fhir- 



(0 Cro. Jac. 172. 1 RoU. Abr. 847. dted 2 Mod. 80. 
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tjeen years only cw for ever. If a fine had been levied 
ox a feofihient made, this deed clearly would have 
been no lease, but only a covenant to lead or declare 
the uses of such fine or fepfiment ; and though none 
was so levied or made, yet the deed still continued 
of the same nature as it was at first,, or as if an as* 
surance had been actually executed; neither did 
the covenant on B.'s part give it any other efiect, 
because it was for the purpose only of preventing 
him, being a mortgagee in fee, from committing 
waste, for which otherwise there would have been no^ 
remedy^ 

< 
So where (') one, by indenture inrolled, bargained 

4nd sold for money knds to another in fee, provided 
that the bargain and sale should be void if the bar- 
gainor for five years paid annually the sum of jflO, 
to the baigainee at the days limited in the deed, and 
at the end of the same five years should pay to him 
the sum of £9AO ; provided also, that the bargainee,. 
. his heirs or assigns, should not intermeddle with the 
actual possession of the premises, or the perception 
of the profits, till de&ult made in the payment ksS 
the said sums. This case was held to be no lease ; 
and indeed it approaches so nearly to the common 
form of mortgages, that it could not possibly be con- 
strued into a demise to the bargainor for the purpose 
of occupation as a tenant to the bargainee. It is 
clear, likewise, that if the annual sum agreed io be 
paid by the bargainor had been greater than the l^al 

y (') Fkusely. t. Blackmao, Cro. Jac. 659. 
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interest of the money lent, the transaction must have 
been considered usurious. (') 



Parol leases of land or other corporeal hereditaments 
were formerly of equal validity in every case with those 
made in writing; but until the statute of 21 Hen«VIIL 
gave so ample a remedy for the recovery of terms for 
years, tenants for years holding under parol leases were 
at least in one respect in a worse situation than those 
whose title was by deed, inasmuch as the statute of 
Gloucester allowed them no remedy against feigned 
recoveries by way of receipt. It is difficult to con- 
ceive that leases for any considerable number of years 
could have been made by parol without incurring 
the imputation of fraud ; but in order to remove 
every temptation to it, the statute of 29 Cha. II. c. S. 
enacted, that all leases and terms for years in any here- 
ditaments by parol, and not reduced into writing, 
should have the force and e£fect of estates at will 
only Q) } the second section of the act inade an ex- 
ception in favour of leases not exceeding the term of 
three years from the making thereof whereupon the 
rent reserved to the landlord during such term sfaoidd 
amount to two third parts at least of the fidl iin- 
proved value of the thing demised. 

It may be remarked, that what was considered at 
the time of making this statute as a tenancy at will, 
is considered now Q) to enure as a tenancy from year 



(■) Roberta y. Treuayne, Cro. Jac. 508. 
0) Ooodtitle ?. Herbert* 4 T. R.'680. 
O Chyton y. Blakey, 8 T. R. 3. 
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to year, the meaning of the statute being merely 
that it should not enure a9 a term. On the same 
ground, althpugh a parol lease be void by the sta- 
tute» yet, in other respects, the tenancy will be 
regulated according to the terms of the lease : it has 
been determined therefore, that if it be agreed that 
the tenant shall quit at Candlemas, tlie landlord can* 
not determine the tenancy before. (') 

it seems to fbllow also, that a lease for three years 
to commence inJutUro must be in writing in order to 
be TsHd as a term (') ; because the time of making a 
parol lease must be nndevstood to be the time of the 
agreement; if the lease therefbre is for more than 
tibree years from that time, it must be in writing 
according to the strict meaning of the statute. 



Incorporeid henditamento wiB pass without deed, 
as meident to things corporeal ; ae an advowsen ap- 
pendant will pass with the giant of a manor ; so if a 
parsoa lease his rectoiy or parsonage lor years, the 
tithes wfll pasa togeth^ with it, although the rectwy 
h% granted withottt deed : but incorporeal heredita* 
menta in gross cannot be translkiTed without deed, 
la most cases^ therefore^ a deed seems to be essential 
to the lease of them: and althoi^h it has been 
doubted (0 whether a parol agreement between a 



«■!*' 



^•) Doe V. Bdl, 5 T. R. 471 . Roc v. Ward, 1 ^. Bl. 97. Doo 

t. WaBer, 7 T. R, 47, 
<») lLd.Ri^iii.7a6. 12]Cod.^ia. Rj^t. Hicks, 1 fit. «5L 

BuU, N. P. 177. 

(3) CompL Inqunb* 397 ct fcq* BcUaioy md Bikhorp's case, 
Godb. 374. Sndl y« Veimett. Godb. S^S. Bdm. 977. Bugg r. 
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^mrson and his parishioner for tithes may not4>egood 
for more than one year, yet it seems to be the better 
opinion, ^at such parol agreements, although strictly 
speaking not leases, are not good unless the com or 
other titheable matter, the subject of the ^agreement, 
is in esse; in which case the agreement is in the nature 
of the sale of a chattel in esse. 

It appears, from what has been said, that no parti- 
cular mode of assurance is necessary to make the 
contract valid as a demise ; the, statute of frauds has 
only provided that in certain cases the lease shall be 
in writing f); a deed therefore is not necessary, a&d 
terms de novo are often created even by wiH, and the 
rent reserved upon them will be payaMe on the ground 
of contract to comply with t&e intent of the tes-> 
tator, (*) 

It must however be recoSe&ted, that corporatioiiB 
ag^dgate cannot grant except under their common 
seal, nor take without deed ; all leases, therefore, to 
wUch they are parties must be in writing and by 
deed Q). la the^ same way^ ao gmnt can be made 



Woodwirdt Crct Eliz. 188. !;49. Havrices ▼• Urayfield, Cro. Jae, 
137. Swadling ▼. Piers, Cro.Jac« 613. (see 1 LordRaym. 136.) 
Adod. 2 Brownl. 17. Rex ▼. Fairclough, 8 Mod. 62. See also 
Hotiicamb v. Sweet, Cro. Jae. 668. Barnard ▼• Evans, 1 Jjcf. 24, 
Bte. Abv. Lease B. 0. Rule 1. Berk. leot. 68. 

(') Farmer ▼• Rogers, 2 Wils. 26* 

0) 2 Bendl. 34. Bac. Abr. Lease K. 

(3) But in ejectment if the plaintiff does not set forth the demise 
to be by deed and under seal, it will be aided by verdict* Patrick v. 
Balls, Cgrth. 390^ 
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either by or to ihe king except by matter of record ; 
all leases, therefore, by the king must be by letters 
patent iinder the great seal or. the seal of the ex« 
chequien (') 



SECTION THE THIRD. 

Of Fammal Leam isf^It^denfytre. 

Although informal instruments, not purporting to 
be leases, may operate by way of demise, yet many 
reasons will - eafflly suggest theinselves, why men 
shotdd resort to settled technical rules to efibct their 
intention in leaking such contracts; tiie technicaf 
lease it therefote usually in writing and by inden- 
ture. The object of the present section is to mention 
the seversQ'constructionB of law which have obtamed 
respiecting thie mode and importance of. its sever^ 
parts, nearly, though not altogether, in the ordeirili* 

which thoseparts occur in all well constructed deeds. 

- ■ ■ - ' • 

I. first, then, it may be remarked, that the benefit^ 
and engagements of the contract being piutual and 
equivalent, or intended to be so, no instrument to which 
the lessee is not a paitjrban be strictiiy^i^&aking a lease. 
It was therefore held, that in agreement between A. 
& B. that C should have certain lands for years 'was no 
lea8e,l)ecause the agreement was between strangersC). 
So in another case ('), where one made a lease for 

(I) »e% laoen ca8e» 2 Rep. 16. 

(*) Perry v. AUeii, Cro. Elis. 173. Littleum and Feme's case* 
1 Leon. 136. 
O FaHoer ?. GraTenor, Moon 480. Dyer, 150. 
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life> and it was provided that if the lessee died within 
sixty years, then his executors and assigns should enjoy 
the land in his right for so many years as should be be-^ 
hind of the sixty years from the date of the lease; 6ne 
of the reasons given by Moor why this provisio was hot 
considered a lease, but only a covenant^ was, because 
the executors were not parties to the deed* So also^ 
where a lease was made by indenture to trustees foe 
forty years if the lessor so long lived, and after the 
death of the lessor one moiety of the land was granted 
to A. for 1,000 years, and the other moiety to B. for 
a similar term, who were neither of them parties to 
the deed, the court objected, and doubted whether 
thie remainder limited to A, and B. was not void, for 
they said it could not pass to them by way of present 
interest, because they were not parties to the inden- 
ture (') ; but it seems now to be settled, that although 
persons who are not parties cannot .take any present 
mterest as lessees, yet terms for years by way of re- 
mainder may be limited to such persons y and when 
such remainders come into possession, those who take 
the^nefit of them will be liable to all the obligations 
of lessees. (*) 

In 3 Leon. 32. an anonymous case is reported, 
where it was determined, that where a lease is 
made for years if the lessee should so long live, 
and afterwards a second lease is made to the same 
lessee, habendum to his executors and assigns after 



O Corbet ▼• Stone, Tho. Raym. 140. See Mr. Feame^i obser- 
vations on this case, Conting, Rem. 285. ed.6. 
0) Wrigbt ▼. Cartwright, 1 Burr. 282. 

F 



^ (y Leases fir Years f Ch. 1. 

« 

tfte first le^e» tJiis second lease must be eoiisidered 
void tot ^e reasod already stated, namely, because 
tb4 executors can take no present interest as lessees. 
Bvt in another caseC), where a lease was made to 
A. for 80 years if he so long lived, remainder far years 
to his executors and assigns, this remainder was held 
g9p49 localise it vested in A« and the whole made one 
4$mise. And Walmsley J. said^ that it had never been 
4wb]ted "^hf^re both limitations were in one dause. 

{L S^oadly, some observations seem to be neces* 
^9^ as to the fQe^t of a joinder of parties in the 
i;Q4enture as lessor^, who are either strangers to the 
l^d, or have distinct independent interests in the 
p^reiws^s de;pise4« 

If the tenant of the land and a stranger are joined 
^1 a lease for years by indenture, this is the lease ef 
the tenant only, and the confirmation of the strange ; 
^d yet the lease operates by estoppel between the 
lei^ee and the stranger, because this last having 
nothing to do with the land, the indenture as to him 
could no otherwise take effect. ( ^ ) 

If, however, th^ indenture can take eJOfect by woirk- 
ing upon the interest intended to be conveyed, there 
is po room for the operation of an estoppel, a^d the 



C) See OweD» 125. Spark ▼. Spark, Moor. 666. See S. C. Cre. 
Sin. 841. Confer. CnmiDePs case. Moor. 100. 

C) Co. LitU 45 ^ In Fureden v« Moor, Carth. 224. the plainCiir 
in ejectment declare^ of two demises and one habendum ; it was 
held soffident reddendo singula singulis* 
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effect of the indenture is confined to the conveyance 
of soch an interest as the lessors may legally grant ; 
therefore, if A. seised often acres, and B. seised of 
other ten acres, are joint lessors in a lease by inden* 
ture of the whole* twenty acres, these are several 
leases, according to their respective estates, and no 
estoppel is wrought to either party ; and yet, since 
both are joined in the lease without distinguishing 
their separate interests, the indenture likewise works 
by confirmation firom each of the other's estate ("). 
So, if two tenants in common, lease jpintly by inden- 
ture the lands which they hold in Common, this is the 
lease of each for their respective parts, and the cross 
confirmation of each for the part of the other, and 
no estoppel on either part (*)• The rule is the same 
witii respect to coparceners ; for dthough it is 
said (* ), that if two coparceners demise jointly by 
indenture their several lands, it 'is only one lease^ 
because they have not several freeholds, yet the cade 
of Milliner v. Robinson (^) is against this passage m 
Rollers abridgement ; for there the plaintiff declared 
of a lease by two coparceners " quod dmtserunt^^^ 
and exception being made to it, the exception was 
allowed, because the lease was several as to each 
coparcener for her respective moiety \ and this seems 
to be the better law, because, although they have but 
one freehold with respect to their ancestor, and being 
^^ss^iRftfi^ could have but one assise,, yetas to their 



0) Co. Litt. ib. 1 Roll. Abr. 877, 
(*) 1 Holl. Abr/ibid. Bac. Abr. Lease O. 
O 1 Roll. Abr. 878. 
O Moor. 682» Bac. Abr. Lease, ibid* 

f2 
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disposing power, they have ^several righto ancji in« 
terests, and neither of them can lease or give awi^ 
*he/idiole.'('): - . 



-> 



AgaiQ» tf. B^r tenant for the life of C.^ and th€ 
iep9aiQder-4nan:t)r reversioner in fbe are joined in a 
lease for yeara» tiiis, duiiqg the life of C, is the lease 
of B»» who tbf^n.tnily had the presaDt interest in the 
land* and jt rit the .confox^tion of .liini in the re- 
mainder or reversion ; but after the death pf C« it 

ttan becomes the lease of him in the remainder or 

• • • 

nversiaib jmd th$^' eonfoaatioft c^ B. ( *) / ' 

r 

'-■ ' »• * " • ' ., . , . 

••.♦-••'••^< .^•« . . _ __ ' 

Itiaveryydear.thftteach of any number of joint 
tenants may lease hia share without the concurrence 
of the cfifit:;. for although it is not a sevejrimce.of the 
freehold, it is in eflbrt a 9e!i?^aQce of the po^sesao^ \ 
and it is not unreasonable, that he who can at any 
time aever fte;JMit tenafiqr altcgether» may lease in 
M^ivH^t :W^hD«t the interymtion of his coixf; 
piat<m8<{*); but/if aQ the joint tenants unite in 
aii^g^a lease for 3?ears by indenture, they all maJ^ 
bWc oee grantOTt and in ejectment the lease must be 
ctodafed of as the joint demise of alL 

III. Thirdly, recitals in leases between common 
ffeKtieseie npt of mudi importance, because^ although 






(0 Bae. Abr. Lease O. They cannot <e?er in arowry for rent. 
Pli^Y. Stedman, Carth. '304. ' ^. ^ 

'(^'Cd. 1::dtt. 45 a. Newdigiae*8 case. Dyer, 2Mb. ibag^V. 
Fdmer, Poph.57. Trejkort'a cSs^ 6 Rep. 14b. 

OiAnd-ie; • 
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tbete should be a misrecital of a prior lease, or. k 
recital of a lease not in existence, die indenture 
would be construed according to the intention, «nd 
take effect with a saving of the rights df third parties; 
but in leases by letters patent frdtn the crown, a 
eoirect recital is of the utmost importance; The law 
supposes the king to be perfectly advised of his titli^; 
an error tlierefore in this respect will vitiate ^e grant 
altogether. (') 



< — ' , 



IV. Fourthly,- any ^^^drds Whicfr amount to a 
grant may be used aS operative words of demise ; tbe 
words '* demise, grant, be^e, : and ifo iarnir let,^* are 
mentioned by LoM Cbk as the. most apt and con- 
venient^ wor^C )i \Mt lh^€^ M^ huoiy others which 
are equally |ftbper for tbat-pyerpose.-^^) ^: ^ ^ 

- In theCcaise of^a l^^i^ md^t thi s0il:of iii0 escche- 
qiief, the wdr£ - ^ Sciatis -qtidd nds^ iS&ihmshMes cusw 
iodidm" ofcetMn lan^ to^ obtain p^ona for years, 
were considered sufficienit, and tb^ t^intms per- 
mitted to plead this ii^truvient as the demise itself; 
and this being the-pra6fice of the court of exchequer, 
all other courts are bound to take notice of it. (^) 

■ ' r ■ '• . ". 

' ' , ; • . r " ' .-/-.»._ . . ^ - ,. 

■'•- .*» . ^ ^ ./. I., ». ^». ». .. . i... c . 

; If a t^m -for years tie creatied by die woida 
<< grant, demise, bargain, and sell,^' or *< demise and 



0) Swift ▼. Heirs, March. 31. Win^ v. Harris, Cro. Eliz. 281. 
Chambers 7. Masooi Yelv. 4fi. 47. See also Aprioe r. S(ayet» 
Hardr. 498. and the King v. Clerk,' 1 J^eem. ] 72. 

(*) Co. Litt. 45 b. 301 b. See ^so 4 Inst. 111. 

0) 2 Mod. 250. Bac. Abr. Lease K. 

C) Bro. tit. Leaie, 71. 2 Rep. 17 a« Hard. 340. 

y3 
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graot,^' in consideration of a sum c^mcmey, it seema 
that the grantee is at liberty to accept the convey- 
ance, either as a demise at the common law, or as a 
bargain and sale ; but since it has been Baid, that 
when a conveyance may take effect, either at the 
common law, or under the statute of uses^ it shAll 
operate as a conveyance at common law, ludess iS^t 
intention of the parties appears to the ccmtaraiy ( '^^ 
if it is the intention that a term of years should be 
created by bargain and sale, the words '^bargain and 
selly^' only shouid be^s^plied to the transfer, in ^rder 
to avoid any uncertainty as to the operation of the 
deed^C) 

. No underlease or derivative contract can take 
effect by bargain and sale, because the statute re« 
quires a seisin to serve the uses, and the owner of a 
chattel interest can only have the possession, which is 
not sufficient to transfer liie use to the bargainee. CO 

V. The fifth point to be considered is the limi* 
tation of the estate granted, which involves three or 
four inferior points of consideration^ 

1. First, the essence of this species of contract is, 
4bat the number of years for which the estate is sup- 
posed to be granted, should be fixed and unalterable, 
subject only to such conditions and contingencies as 
may be agreed upon by the parties for the termination 



(■) Hinde*8 caae, 4 Rep. 70. See Fox's ca8e» 6 Bep. M. 
(*) Barker ▼. Keate^ 2 Mod. 252. 
O Sanden on Uses, 2 toU 49. 5U 
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of the lease before the regular expiration by ef- 
ftalion of time of the period of years limited. 

The certainty of leases as to their continuance, 
ought to be ascertained either by the express limita- 
tion of the parties, or by reference to some collateral 
circumstance, which may with equal certainty mea- 
mre their continuance. 

If A. therefore lets land to B. for so many years as 
B. hath in the manor of Dale, and B. has then a term 
of ten years in that manor, this fixes the measure and 
continuance of A's lease, so that B. shall have tibe 
lands for ten years ('). In the same way, a lease du* 
ring the minority of C;, who is then ten years of age, 
is a good l^ise for eleven years if C. so long live> for 
the minority ceases with his death. O . 

But where, a woman being encdnt with a son, a 
lease was made to commence immediately, till such 
issue in ventre sa mere should arrive at full age, it was 
heid to be only a lease at will, because it was uncer- 
tain when the child would be born, or whether it 
would ever have any existence at all Q). So if a man 
makes a lease of lands, that at the time of the lease 
made are worth £9,0 per ann. till the sum of ^100 
18 raised ; this, if there is no livery consequent upon 
it, is only a lease at will ; because it is uncertain 
whether the land will be every year of the same value : 



f) e Rep. 35 b. Co. Litt. 45 b. Bac. Abr« Lease L. 3. 
(>) BoraBton'B case» 3 Rep. 1 9. 
O 6 Rep. 35. Bac. Abr. ilnd. 

^4 



aiid.titOHg^UTeiy dlieiiMbexi^^ ^niiidi afifte^ 
kold efitatemigltf pass^ yet tibie^ta^of jfchct lewM^wiU 
d@t«rlmIu^pIl .the jtflOO. being leyied»Miecaiise by tbe 
original contract he was to hf^ve itijia jiwger thajgt the 
time requisite to raise the money. (') 



l." l\s 



MJU!aieaaebe made for such: a. term as both 
|df)aie>: this is only a lease at will, because of the un-c 
<sertainty. But it has been determined* that if a lease 
be;Oiade for years .without ^cifying the jpredse 
iMiNiii>er» this shall be good, for two years, and for two 
years t>nly; because for more there is nacertatnty^ an^ 
for less, there is no sense in the words. (*) 






- . It seems however to be settled, th^t a lease for . a 

3^eat, and so from year to yearias Jong ;as. it shall please 

both piMTtieSii is a good lease.fbr one year otaLyl; but it 

bas been decided that everyr new year is a springing 

inte^i^acismg upon the first ^coi^fxact^ imd after its 

eos^meiicement becomes pardel .q£ it ; so that otttiber 

I>ai1;y can determine. their will till the teraunation xf 

it. After tte ei^nratton, therefore, of the £rst year^ if 

^^Mtf tenancy .has: continuance,. Ihe lessee becomes a 

f^ular tenant for years, and the lease is entire finr^the 

whole number of years past, so that if the rent be in 

arrear for part of one of those years, and part also of 

another^ the lessor may distrain andavowfor so mugh 

rent upon one entire lease. It has also been deter- 

jDoinedthat si^h.^ lease is not yoid even when made by 



(<) Bro. tit Lease, 67. 3 Leon. 157. 3Biilstr. 100. HkmAT^y 

Bac.-Alnr. LesBo.L* ,;•! • . .- . .' .;-^f. r 

O.Bro.tit. Leaae Id. Bac. Abr.ib.. 
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ptitdl I Ibr 1to vtalaite of frauds Iras reference only to 
the number of yeam^prospectivdy, and then jn this 
case there & never more, than a lease for one year in 
beii^ at th$ same tini«« O 



If a lease is made for ten years at the will of the 
lessor, it is it good lease for ten years certain, and the 
last words are void for repugnancy. But if (me lets 
lands at will for a year, etsk de dnM mannum^ it is 
said tiiat thisis a lease at will only by the first words» 
and the laA being repugnant, shall not conttoiil ibem, 

pt add any more certainly to its continuance. {') 

' , .'■•*. 

Iq general a limitation from year to year till forty, 
&tyi or more yearsare completed, is a good lease for 
the indole term j.but where a lease was made for tiiuee 
y^Buna,. and after fivr three years to three yean^ till ten 
y^ffs should be completed, this wasJield to be a lease 
but for nme years; and d^e odd year was r^ected, 
because it could not fall wil^ any ihru entire years 
according to the limitation : it seems also to have been 
part <^ the i^eement between the parties, that the 
term should be divided -into paits ccmsisting of three 
yeai!3 entire (^). In the case, however, of the College 



0> Keilv. 163. 6 Rep. 35. Agard v. King, Gro. £liz.775. 
Costrike V. Mason, 1 Mod. 3. Lege v. Hackett, 2 SaJk. 413. See 
also Harris v. £fans» 1 Wils. 262. S.C. Amb. 329. Bae. Abr. 
Lease L. 3. in the note by Gwillim, and Birch t. Wright, 1 1*. R. 
380. there cited. Dod v. Monger. 6 Mod. 215. 
. "OBro. tit. Lease, 13. 22. H Hen. VIII. 13 a. Bac. Abr. 
Lease Li 3. 

(3) Noy» 143. 1 RolL Abr. 850. Bro. tit. Lease 49. Plow. 273. 
^22 a. Dod v. Monger, 6 Mod; 215. 



74 Of Leases Jbr Years [C»i. I. 

of Manchester v. Traffi>rd Q\ where the limitatioQ. 
waA of a term of twenty^one yearn, and &x twenty* 
one years to twenty^one years, till ninety-nine years 
should be completed, it was agreed, that although no 
multiple of twenty-one years would coincide with 
ninety-nine, yet the term should last for ninety-nine 
years, iand the odd yeairs beyond ninety-nine should 
be rejected. 

Where a parson made a lease of his rectory for three 
years, and so from three years tfi three years during 
his life ; of, as it is in RoUe ('), fof three ye^rs, and at 
the end of three years for other three years, etsicde 
iribus amis in tres arnios during the life of the lessor^ 
tile whole court held it a lease for twelve years ; but 
Doddridge J. said, if the lease had been from three 
years, and so from three years to three years, and so 
from the said three years to three years, this had been 
a lease for nine years only ; because the words 
•• from the said three years*' would have tied up the 
relation retrospectively to the three years last men- 
tioned, which made in all but six years, and there are 
but three years more added, Which make the whde 
nine years only. Q) 

In another case (^), however, the same limitation 
as that first put above was also held to be a lease 
only for nine years, because the words, etsicde trilms 



(') 2 Lev. 241. O ^ ^^ ^- ^^' 

(») 3 Buktr. 158. 1 Roll. Abr. 850. Bac. Abr. LeaseL. Sae^lso 

Dyer, 24. 
(♦) Tyrringham v. Greens, 3 K*. 760. Toringtiam ▼. Gray^ 

3Keb. 769. SembIe,S.C. 
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qnnis m ires annas, were held to refer- to the three 
laat-mentioned years ; and Lord Coke ('), without 
takiag any notice of the distinction made by Dod- 
dridge, says, if a parson makes a lease for three 
years, and so from three years to three years so long 
as he shall be paii^on^ it is a good lease only for six 
yearsi if he continue parson so long; .first for 
three years, and after that for other three^ and 
for the residue uncertain. The better opinion, 
therefore, seems to be, that notwithstanding the 
decision in RoUe, the lease in t^e. case first 
stated is a lease for nine years only. Although the 
construction taken either way is made on the ground 
ibsit the law inclines to protect the interest of the 
lessee^ it is certain that the words *^ during the life 
or the incumbency of the lessor '' cannot enlarge the 
lease to any greater number of years in certainty, by 
reason of the uncertainty oTthe lessor's life or incum- 
bency ; therefore beyond the twelve or nine years, 
whichever it may be, it amounts to a lease at will 
only, unless liveiy be made. 

S. Secondly, a distinction ought to be noticed, which 
was admitted by the court in the rector of Cheding- 
ton's case ('), and seems to be of coninderable im- 
portance. There is a distinction, says the report, 
between a covenant or agreement, which is perfect 
and certain, although to take efiect upon a future 
condition precedent, and a covenant or agreement 
uncertain, which is to be reduced into certainty by 
fixture matter ea: post facto ; for, in the one case, the 



(») Co. LUt. 45 b. («) 1 Rep. 153. 
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Mterest of &e ktiid is not bound^ in theotfier iti!k 
The meanmg of whkh seems' to be, that the parties 
fo any contract may suspend tite (^ration of the 
deed m conveying an inteiest, till the contingency 
happens, by making such contingency a condition 
ptecedent. If a lease, for instance, be made for so 
many years ^ A. shall name, no interest will pass 
till A. names the period (') ; so if a term of yean 
cettain is limited to commence upon B/s paying a 
Maki of money ta the lessor, ho interest passes dll the 
condition is jf&fikmedL (V So where a lease waS: 
m^de for ten years, and the lessor granted that if the 
bsaee, his heins cnt assagns, should pay to the lessor * 
or has assigns, a certain parcel of tiles at the end oif 
•Very ten years then next ensuing, dien the lessee; 
liis heirs' orassighs, should have a perpetual demise 
0f the premiises fioin ten years to ten years continu* 
nHy following } this was decided to be a good leaA^ 
M(ly for ten years certain, because the payment of 
ihe t3es was a condition precedent, and no new term 
for ten years could have any existence till the coh-^ 
dition should be performed. (') 

It is said to be' essential in such last-mentioned 
case^, that the lease should be reduced into certalhfy 
in*die lifetime of the parties. (0 Jfi therefore, in the 
case first put,' Av should not name the number of 
years in tiie lessor's lifetime, or the leasee should be 
granted for so many years as the lessor's executors 



mp^m-'^^imrmm^mmJm 



(') Plow. 273 b.' Co; litt. 45 b. .' 

(*) Co. Litt. 45 b. 6Rq>.35a. lRoQAbr.6^9. 
(') Say T. Smitb, Plow. 271. (*) 1 Rqi. 155. 
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or. any stnmger should name after his death, the 
gnmt would be void, beoause^ no :interert ?ould jigs 
oulof^the lessor during- luft, Ufej|.andafW:lvsidegl|l 
there would be no person in existefioecOttt:of whoip 
it could pass Q« - It MeBOts, likewise, to be eqt^Uy 
essential^ that the^rani should be reduced inte -q^-i 
tain^ during the life 4;>jr the lessee:; for oth^r^i^ 
his exequtors. or other personal repreaenjtadves .c^ 
take nq.interest after ^his death, beewse.no mtere^ 
was,y^9ted'ip their, testator (^). The same rea^otn^ 
will iqpply to terms w)uc|i are to take.e&ct:!upoo the 
pei^foniaapce of a cQn4^^ t . : r>3 

It.^ems to be settle4 on nearly the same ]n;incip)ej 
that a tenant for years, although he oiay, ,m^^ % 
derivative; leiM^ for years to :Comfq^<;e after ItB 
death,, cannot grmt tb^ residue of his t^nn» whifill 
shall be ux^:^pired ^ the. time of ^hia deiMht f fyr ifrhMS 
reserves ^JLijfe^ estate - to. Jlikqsel^ i\o ip^est; casi ptt^t 
out of 1^ duiii^g his liff , and- after hi/s death it w3l 
be, too late, to ascertain.the certain^ x>f the inter^ 
demised* (0 /» . ::: 

■ .. r - ; - 

So also, if a term of years is created i2^ not;o to A. 
if he so long lives, ai;ul if he dies:iii^thin^the.tet'nif 
then oyer to B* for the residue of the tesm "vdiid^ 
shall be unexpired, in such a caseit iinia fqrmc^ljr 
held, that th^ limitation to B. could not take.effiac^ 
ui^s it was reduced^ into certain^ in the lifetini* 

C) Plow. 273. -(•) 1 Rsp. 155. 

(') See Savell v. Cordall, 3 Laom 84* Flow. 524. Jeraiyo v. 
Orchard, Sldnn. 528. 
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of the parties. But in the case of Wright v. Cait- 
wright(')> before Lord Mansfield, the court deter* 
mined that such a limitation was good, without 
noticing the rule which is laid down in the rector of 
Chedington's case. This case, however, is not whdly 
cofitraiy to it, for it seems to be reducible to the 
maxim, '^ id certum est quod cerium reddi potest.*^ 
The interest may be considered to pass included in 
the grant of the first term ; and it is sufficient that, 
when the limitation to B. takes effect in possession, 
thii period for which it is limited will be fixed and 
unalterable ; and the whdie grant taken tc^ether is 
incapable of any uncertainty. (^) 

In the rector of Chedington's case, a term was 
granted for 80 years if the lessee so long lived, and 
if he died witlun the term, or aliened, then the same 
premises were demised to B. with the same restric- 
tion for so many years as should remain unexpired, 
with similar limitations to C. and D. Popfaam C. J. 
said^ that the lease in question in that case was void, 
because it was limited to take efiect upon a contin- 
gency which was dependent upon a prior contin- 
gency ; but this doctrine, that a possibility cannot be 
limited upon a possibility, has of late years been 
niuch disputed, and it may be questioned, whether 
it would receive any countenance in the present 
day (*). In the case of Say v. Smith (♦), the court held 



(') 1 Burr. 282. (*) Co. Litt. 45 b. 

(3) See Fearn, Coot. Rem. ch. 2, sect. 2. iiote(1c), Butler's ed. 6. 
P-251.' ^ .^ , 

(♦)Plow.271. 
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IJMt tb^ tionditioii precedent upon ivhich the second 
len years was to take efiect was impoasible ; and nace 
all the subsequent ten years depended upon this 
impossible condition precedent^ it was evident they 
CQuld never take effect: but if we suppose that the 
condition precedent to the renewal of the term was 
of a probable and possible nature^ each successive 
renewal being depei^ent upon some previous con* 
tingency seems to be no objection to the grant, attd 
a^r the death of the lessor, it would be consonant 
tp the modem rules of equity that the benefit of the 
contract should be perpetual, subject to the perform^ 
of successive conditions precedent 






Where a lease for years certain is made to com-' 
mence upon a future conting^icy, an interest passes 
immediately, .which will be transmissible to repie^ 
sf^ntatives, although the contingency Should UQt hap* 
pe^ in the lives of the lessor jor lessee. (') 

3. Next it must be observed, that in ambiguous, 
cases the inclinatioa of the court is in favour of th» 
lessee, because every deed is taken ragst atrosgfy^ 
against the grantor ; inaccuracies, therefore, in the 
limitation of the time A which the lease ought to 
commence, have genendly be^a retnediied by the 
courts, ut res magis vakatquam pereat 

It has been determined, for instance, with reqpect 
to deeds, which either have no date, or a voidjor 
impossible date, such as the 30th of February, or the 



TT'^'vmt 



(0 LQ«roft*» QMfi, 1 {Up. U9 n. 
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40th of October^ that the delivery of the deed ahoiild 
be consideied as the time of the comnienceinent of 
the teniu But where a lease was made in October^ 
habendum from the 20th of November^ without saying 
the November following, or preceding, or any other 
November, the court said, they could not determine 
that- point for the parties ; and therefore^ for this 
uncertainty, the lease itself was void. In this last 
case the time appears to have been an essential part 
of the agreement, and therefore the court coidd not 
supply the defect without substituting in tbb place of 
the agreement made by the parties, some rule for the 
commencement of the term, which might be totally 
different from or even contrary to their intention. (') 

So where a lease was made to b^in at the feast of 
the Virgin Mary, for twenty*one years, without 
shewing in certainty at which of the feasts of the 
Virgin Mary, namely, the Annunciation or the Puri- 
fication ; although Anderson J. held it a good lease, 
yet Periam J. doubted ; and it seems, sa3ni our author, 
to be void, because such an uncertainty is incapable 
erf remedy. (*) 

It has been however determined, that smoe the 
alteration of stile, the feast of St. Michael generally 
means New Michaelmas, and that no evidence is 
admissible to shew that the parties meant Old 
Midiadmas. Q) 



(0 Bac. Abr. Lease L. 1. 

(*) 1 Leon. 227. Bac Abr. Lease L. I. 

O Doe d. Spioer ▼. Le^ 11 Bast. Hep. 812. 
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.does /iior.qpieeJi^^ the 'thn^ at Wht)cllr the^ lease is lb' 
cojm[k)0if»^99 or. the ^admift^i^&om ttie^aljng,^xnr 
from ttt^rteiding 2Ad ddit^ry, cir 4rom henc^orth; ' 
tilefle'flfa^take^efi^t fh^ the^^d^^ry V lor -bef^ft^- 
delt¥er)Kltha lease^iaaiadeedatJCtti^iMby'eonseqaeiKre 
from tto makings >or^m henceforth, relate -to the* 
tiimnof deiiTirary ;: and: in all sudi cesi^ the day *6f 
deli^ty istaken indii^t^ly. f) - ^ . - ^ -- ; ' ;• - 



■'■fr.. : 



F^rpjprjy a. doubt :&eqaaitly arbsA lis to the eoil-i' ' 
stin^ctipn^^e wcwnd* ^ ^som: th^^diAe^'^ and "-frotn 
the day of the date,** the fbrmer being constraed^ 
inclusive of the day of the date, and the latter 
exciusivdof the<ai|»!^dlcy:;':§d'tl!at ^ere the lessor 
was, expre^y resteafe'^tt^ftom'^makiftg^ reversioiir- 
ary. -leases^ tihas rttifling* dl^h^fioia 'was-^-ireqaentiy ; 
the instrument'of ^^rMt ili)wlSc^ to'tS^^ an innocent 
lessee. < In : the > origindt aoceptatioil' of the word,' 
" date V/- iiieansi"thi&i afel? ^ the delivety of the deed,' 
but d»fcimiiBbtKiii^iliilgis^ €he-day of die y6ar on - 
which the . delivery is made. This quetf tioir haij ' 
been at length set at rest by the case of Pugh v. the 
Duke of isedds;C)i -in i^^hic^ Lord Mansfield deters 
ram€i&llMt;th^ tk$tfa sofeant liie'saMei littti^, indbcrffl- 
were farbe'^oiistrfiedrinchisive of the day of the date. ' 
It is ieaA thiiirdecidloft was made in contradiction to 
the course of authorities, but it has been adqtiiesced* 
in so long, that it would be useless to enter into the 
detail of the distinctions on this point which . fou 
merly obtained. It is the opinion however of a great 



^■■'•r , 



O Co. LitU 46. Bac. Abr. ib. C) Cowp. 714. 

o 
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living authority, that, upon strict technical reasoning, 
it would be more easy to maintain that the day of 
an act done, or an event happening, ought in all 
cases to be excluded. Our law, observed the ^ame 
learned person, rejects fractions of days more gene- 
rally than the civil law ; the effect is to render the 
day an indivisible point, so that the act and the day 
iare co-extensive. (') 

In the demise of a reversionary lease, if the lessor 
lepites a lease which afterwards appears to be void, 
or a lease is recited which does not exist, and the 
new lease is limited to commence after the recited 
lease, this second lease shall commence presently^ 
because in judgment of law a void limitation and no 
limitation are all one. In these cases the commence* 
ment being referred to a thing not in existence, 
cannot be governed by it, and then it is as if there 
was no recital, which would have left the lease to 
begin presently, as the strongest construction against 
the lessor. (*^ 

So if the lessor mis^recites a good lease in a point 
which is material, such as the date, the new lease is 
held to begin presently ; though as long as the old 
lease continues, the second only commences in 
enumeration of years, and not in interest. In cases 
however of mis-recital, if the reference to the estate 
of the first lessee is general, and ndt to the specific 



(') See Lester y. Garland, 15 Ves. 248. per Sir W. Grant, late 
Master oF the Rolls. See Cook ▼. Darbison» Garth. 289. 

<*) Bro. tit. liease 62. Miller f. Mainwaring. Cro. Car. 399. 
Bassett r, Lewif» 1 I^ev. 77. 
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description of the lease as it is recited, such a mis- 
recital is immaterial, and the second lease will not 
commence, either in computation of time or in 
interest, till the expiration of the former. (*) 

« 

' It seems to follow, that such a mis-recital is ao 
estoppelto either party; but even should it be an 
estoppel to the parties, the jury are not estopped from 
finding the truth. If however the jury find the 
indenture containing the recital, but do not find the 
lease which is recited, it seems that the court will 
intend that there is no such lease ; for the recital 
may be false for ought that appears to the court, and 
then the second lease shall be held to begin presently, 
a3 if no such first lease were at all, since the not find- 
ing it, is the same as if no prior lease existed. (') . 

The case of the College of Manchester v. Traf- 
ford Q)y is also a strong instance of the inclination of 
the court to favour the interest of the lessee^ on 
special verdict, it was found that the college, ' in the 
reigri of Q. Elizabeth, reciting a lease made by them 
in the 1 Edw. VI., demised to Trafibrd for twenty- 
one years, habendum from the end of the said term, 
made in the time of K. Edw. VI., and afterwards 
they covenanted and granted^ that after the end of 

------ ■■■. - -- — -- .--i.^.^ 

Q) Ander. 3. 1 JDyer 116 a. Halswell v. Aylsworth, 2 Roll: Abr. 
55. Foot V. Berkeley," 1 Lev. 234. 

(*) ' Row V. HuntiogtOD, Vaugh. 73. 80. Palmer's case, 4 Rep. 
74. Cro. Elis. 603. Darcett*s case, 1 Roll. Abr. 849. and Elme v. 
Leaves, ib. 850'. Bac. Abr. Lease L. 1. 

O 2 Lev. 241. See tbe S. C in 2'Show. 31. rather differenUy 
reported, Bac. Abr. Jjease L. 3. 

g2 
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the said tenn of twenty-one yeard, he sliould have 
the same land for other twenty-one years, and so 
from twenty-one years to twenty-one years, till 
ninety-nine years thrice next ensuing should be 
complete and ended ; the question was, when the 
ninety-i^ine years should commence : it was found, 
that there was no lease in the time of £dw. \1^ and 
that since the date of the lease made in the time of 
Q, Elizabeth, mcnre than ninety-nine years wore 
passed, but from the end of the first twenty-one 
years, ninety-nine years were not wholly expired. It 
was adjudged at Lancaster, and afterwards affirmed 
in error in the coml of K. B. that the lessee was 
entitled to ninety-nine years, besides the first twenty- 
<me years, which were not accounted parcel of them 
by reason of the word « thence ;" for if the making 
of the lease had been meant, it was said, the word 
" hence " would have been used ; the word " thence " 
relating to some other time than the present, was 
considered to relate to the end of the first twenty-one 
years, because there was no lease of the time of 
K. Edw. VL to which it could refer. 

Upon the same principle in a case('), where a 
lessee for 100 years made a lease for forty years to 
B., if he should so long live, and tiben leased die sam^ 
lands to C, fuAendum for twenty-one years, from the 
end of the term to B., to b^n and be accounted for 
from the date of the same presents ; it was held to be 
a gbod lease in reversion by the first words, and then 



0) Seaman'^ €ase» Oodb. 156. Dyer, 261b. inmaig» Bae.Abr. 
Lease L.I. 
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tbe subsequent words did not vitiate the grants or, aa 
Lord Coke expresses it, the last words ought to be 
construed to give an interest as a future interest pre. 
sently ; and the actual possession, after the expiration 
of the first term of forty years, is well granted by the 
first words for the whole term of twenty-one years in 
reversion. 

f 
In the same way where a lease was made habeiu 

dwn fr(»n the Annunciation last past for the term of 

twenty-one years next ensuing the date hereof, it was 

held that the lease commenced in computation from 

the Annunciation. (') 

An abbot and cpnvent made a lease for years ; and 
lifter the successor, reciting the former lease, made a 
new lease dictis 31 annisjinitis et completis from the 
day of the making of these presents, iermino pnedkto 
JSnito, until the end of thirty-one years then next en- 
suing. The Court of C. B. held that the new lease 
should take efiect from the end of the former term. 
The Court of K. B. were of opinion, that it should 
begin immediately ; but the case went off on another 
point. Q) 

Where a lease was made of Blackacre for ten years, 
and another lease was made of Whiteacre for twenty 
years, and afterwards a lease was made of both to- 
gether for forty years^ habemitan after the end of the 



(0 Moorv.MusgraTe, Bridgni.98. MayorF.B€ak^Cro,Blis«515. 
Martia,v. Wcntworth, Noy. 1 . 

(*) Dyer. 261. Roll Abn M9. Bac. Abr. Lease L. 1. 

g3 
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said setreral demises for ten years and twenty years^ 
it. was determined that the new lease might have 
several commencements, for the habendum should be 
taken reddendo singtda smgtdiSf and therefore the 
lease should commence in Blackacre after the end of 
the said ten years, and the demise as to Whiteacre 
should not take effect till the expiration of the said 
twenty years. (') 

A prior and convent in I Hen. VIII. made a lease 
for three lives, and after made another lease of the 
same lands for years to another person, and then made 
a concurrent lease to a third : Q. Elizabeth, reciting the 
lease for three lives, and also reciting that two lives 
were expired, granted a lease for years after the ex- 
piration of the third life, or whenever the land should 
by any means come into the hands of the crown ; 
Hale C. B. thought that if all the preceding leases 
had been correctly recited, the lessee would have had 
his election whether the lease should commence after 
the life or years ; but the case was not adjudged. (*) 

* * • , ^ 

In some cases however the court has introduced 
another mode of construction, in* order to give effect 
to every part of a deed ; in the case therefore of an 
indenture bearing date 4 May, . 10 Jac. I. and deli- 
vered on the t5th May in the same year, habendum a 
fisto anntmciationis beatoe Maria: Virginis turn tUtmo 
praterito pro termino viginti unius armorum proaimi 



\^) Justice Windham's case, 5 Rep. 7* See also Wrotealey v. 
Adams, Plow. 198. Veal v. Roberts, Cro. £liz* 199. 
(0 Aprice ▼. Hayes, Hardr. 498. 
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sequentium datum dictce indenturce^ the lease was held 
to commence in computation from Lady-day before 
the date, and in interest from the 5th May, and so 
all the words ofthe indenture would take eflfect, and 
the lease would determine on the feast of Annuncia- 
tion, twenty-one years after the day of the delivery of 
the deed. (') 

« 

So in a later case, a lease to hold from a day past 
for fifty years thence- next ensuing, the said term to 
commence aft;er the surrender, forfeiture, or other 
determination of an existing lease ofthe same premi- 
ses, was considered sufficiently certain in its co;n* 
mencement, although in 'point of computation of 
time it commenced before its commencement in 
interest (*) 

4. The last remark to be mentioned under this 
head is, that a lease for years may be limited, so as 
to become void upon any contingency subsequent 
which the parties may agree upon, because there is no 
objection to the uncertainty of its probable duration, 
if in other respects the law can consider it as a distinct 
estate for years while it exists. 

An uncertainty of this kind is contained in the word 
'* term," as distinguished from a fixed period of time ; 
and the commencement of a lease limited to com- 
mence after the determination of a prior term, may be 



(') Moor T. Hussey, 1 Roll. Abr. 850. Moor ▼. Musgrave, S.C* 
Hob. 18. 

Enys ▼. Donithorne. 2 Burr. 1 192. 

g4 
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accelerated by the surrender, forfeiture^ m extin-- 
guishment of the interest of the prior lessee. (') 

In many of the cases already mentioned, if the 
limitations under consideration in them had been 
allowed to stand as leases for years^ it would have 
tended to confound the estate of the tenant for years 
with that of tenant at will j at least, if the intention 
of the parties was to be attended to, the tenancy 
would have been little better than a tenancy at will ; 
but if the lease be made determinable on a subse- 
quent contingency, previous to the event haf^ening, 
the term is sufficiently certain for the whole number 
of years, and its determination seldom or ever de* 
pends pn the will of the lessor. 

In the same way, the law seems to have defined 
the estate for years, on the other side, to redder it 
totally distinct from an estate of freehold ; for it has 
been determined^ that a lease for so many years as 
the lessor shall live, or in the case of a lease by a 
parson of his glebe for so many years as he shall 
remain inciunbent of the parish, is absolutely void ; 
because such an estate would be a mere tenancy at 
will if no livery was made upon it, and if livery of 
seisin should accompany it, it would be an estate of 
freehold for the life of the lessor, subject only, in the 
latter case, to the contingency of the removal of the 
incumbent before his death ; nevertheless it is a 
common and usual limitation to demise for a number 
of years certain, determinable on the life or incum- 

(0 Co. litt. 45 b« 
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bency of the leasor, and, in this case, although the 
interest demised is essentially during the incumbency 
or the life of the lessor, yet during that time it is a 
term for years absolute to all intents and purposes ('). 

Where a term for years certain is made to two per- 
sonsi if tibey so long live, or to one for a certain 
number of years determinable on two or more lives, 
the death of either or one of the cestuisque vie will 
determine the term (*). Lord RoUe (^), indeed, 
seems to have thought otherwise, but all the other 
books are against his opinion, and he himself seems 
to have been induced to think differently from the 
authorities in general, by supposing that in the case 
of a freehold lease to two for their lives, the interest 
survives, because they both have an interest ; whereas 
a freehold lease to one for the lives of two others 
will not determine on the death of one of them, 
where neither of the cesttdsque vie h^ve any interest. 
The only good reason for the distinction seems to be a 
technical one. The law attaches this incident to free* 
bold estates, that in the case of a limitation during the 
joint lives of any number of persons, the lessee shall 
enjoy the estate during the lives of the cestuisque vie, 
and during the life or lives of the survivor or survivors 
of them, without which incident such estates would 
be defective in a very essentfed particular ; and this 

(■) Co. Liu. 45 b. 1 RolL Abr. 848. 

Q) Plow. 422 a. Hughes and Crowther's case, 13 Rep. 66. 
Daniell t. Waddington. Cro. Jac. 378. 1 RoD. 309. 3 Bubtr. 131. 
Bailes f. Wemnan, 1 Veotr. 74. Wilkinaon's case, HetL 76. 

O 1 RoIL 309. 
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seems to be the meaning of the books^ when they 
call the life of the survivor parcel of the estate 
granted ; bnt an estate for years determinable . on 
lives is merely a conditional estate, to which the law 
attaches no incidents distinct from other estates for 
years : the condition is, consequently, collateral only 
to the estate, and partakes of the nature of all other 
conditions. Such conditions, being entire, can never 
be severed or divided ; that is, they cannot have an 
implied as well as an exjM'ess meaning. The express 
meaning in this case is, that all the cesitusque vie 
should be living during the continuance of the lease ; 
and although in common language the life of the 
survivor is imjilied, the law construes that to be a 
severance 6f the integrity of the condition. . jSo, in 
freehold leases also, a condition that a lease for life 
shall continue as long as A. and B. dwell in Norfolk, 
or are justices of the peace,, not being parcel of the 
' lease, but only collateral to it, the failure of one 
living in N(»folk, or continuing a justice of the 
peace, will in the same way determine the lease, as in 
the principal case, the death of one of the cestuisque 
vie will determine the estate for years. (') 

It may, however, be remarked, that in the case 
of the lease by one joint tenant of his share, if the 
lessor and his companion so long live, the circum- 
stance of the joint tenancy will support the condi- 
tion, and the lease will not determine on the death 
of one ; because the law allows to each joint tenant 



O Bniidendl's case, 5Rq).9. Hughes and Crowther^s case> 
13 Rep. 66. 
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8uch an interest in the life or lives of his companions^ 
that a lease of his own share or .moiety will bind his 
companion or companions surviving, so that these 
words are no more' than what the law would have 
implied, if they had not been expressed ; but it has 
been determined, that if the lessor's companion sur- 
renders his part, or if they make partition, then the 
lease stands singly on the life of the lessor : it will 
consequently be determined by his death, in the life 
of his companion, because the interest, which was 
^ven to them and their lessees in the. life of each 
other, is gone by the severance of the Joint tenancy; 
and the condition is not satisfied by the death of the 
other joint tenant in the life ojf the lessor, . because 
the law never implies, as. between the parties, any 
thing prejudicial to the lessee, but the lease still 
remains 'good during the life of the lessor, as the 
construction most strongly against the grantor. (') 

In one case {*) however, a lease having been made 
for years, if A. his wife, or any of their issue, should so 
long live ; this case was held to be distinguished from 
the others by the use of the disjunctive ^* or,'' which 
governed the whole limitation, and therefore the 
lease was held to continue till all were dead ; but it 
was admitted, that if* the words had been ** if A. and 
his wife and their issue should so long live," then all 
their lives jointly would have been a measure of the 
estate, and by the death of one it would have been 
determined. 



Q) Daniel v. Waddington, ubi supra. 

(>) Baldwin y. Cook, Moor. 239. cited 3 Bulstr. 131 
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But where there was an habendmn limiting aot 
estate absolutely to two jointly, for a certain number 
of years, a proviso that the term shoald cease if the 
lessees died within it, was held to admit of a greater 
latitude of construction. The lease at first being^ 
general and absolute, was supposed to give them a 
joint tenancy in the term, and then the proviso which 
came after, though it was held to prevent the term 
from going to the executors of the survivor, did not 
terminate the lease till the death of both within the 
term. Therefore if they had made partition, or one 
had aliened his part and died, the assignee, or, in 
case of partition, the executors (^ the lessee who died,, 
should have had his part during the life of the sur-^ 
vivor, and there would have been no occupancy. (^) 

. Where a lease was made for years, if the lessee so 
long lived, and continued in the lessor's service, it 
was held, that the lease did not determine on the 
death of the lessee within the term, because the act 
of God rendered it impossible that the lessee should 
serve*any longer (*). The court were not unanimous, 
but the^case has been recently mentioned without dis- 
approbation by Lord EUenborough C. J. Q). So where 
a lease was made to a feme widow for a term of 
years, si tarn dSu vixerit vidua et inhalntoret super prce- 
rmssuy and she died within the term without having 
married a second time, the term was held not to be 
determined, because the condition was become im« 



(>) Wrenford v. Gyles, Cro. Eliz, 343. Noj. 70. 
(3) See 6 E«t. 534. n« 
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possible by the act of God, as it seems ; for if it had 
been a limitatipn for years ^si tarn dm virerit twhuty** 
there the estate would have determined upon her 
death, because it might be intended that it was a 
provision for her life only, subject to a previous 
determination in case she iparried again ; but here the 
latter clause of the condition, that she should dwell 
on the premises^ destroyed the supposition that the 
lease was intended merely for her jointure. {*) 

Although cara must be taken that the limitation 
should be so worded that it may not be tantamount 
to a lease at will only, yet there is, no objection to a 
proviso, that after any certain period of years, the 
lessor or lessee, or dther, may have the option of 
determining the lease before the whole period 
originally fixed upon has elapsed. Leases accord- 
ingly are frequently made for twenty-one years, 
determinable at the option of the parties at the end 
of seven, fourteen, or any other interval of years. 
The case of Ferguson v. Cornish (^), determined that 
such a lease was good at least for the first seven 
years, and not void for the uncertainty of its eon- 
tiaumce afterwards $ the determination indeed of the 
question, whether stach a lease would be good even- 
tually for the other terms, was in that case not 
necessary, because it was an action of covenant, and 
the breacli assigned was within the first seven years ; 
but from a note of Lord Kenyon (^), in a subsequent 



(0 ^SttWferTJHardy, Moor,40<K Owen, 107. Vin. Abr. Cond, 
K.2. 

(») 2 Burr. 1032. (s) 3 T.R. 464. 
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case, it appears, tihat Lord Mansfield gave a clear 
opinion, that if the lessee continued in possession 
after the first seven years, it was a valid lease for 
fourteen ; and if after that, he still continued in pos- 
session, it was good for the whole twenty-one years. 

In the case of Goodijght v* Richardson ('), the 
lease was made for three, six, or nine yeairs, deter- 
minable at the option of either party, at the end of 
every three years ; here it was clearly the intention 
of the parties, that the lease should be good for three 
years at least ; but it was determined, that if reason- 
able notice was not given before the expiration of 
the first or second period, of the wish of either party 
to determine the tenancy after the ^commencement 
of the ensuing period, the lease would be good for 
the whole of that period. 

It is now settled, that if there is no provision made 
fqr the determination of the lease at the will of either 
party, and the lease is made in the alternative, as for 
example, for seven, fourteen, or twenty-one years, 
the lessee may take the term which is most beneficial 
to himself, and the lessee alone has the option of 
determining the lease at the eaA, of those difierent 
periods. (*) 

. Where (') a lease was made for seven years, with 
a proviso, that the lessee might determine the term 

(«) 3T.IL463. 

(«) Dann v. Spurrier, 3 Bos. and. Pull. 399. Doe d. Webb t. 
Dixon, 9 East. 15. 
(') Porter ?• Shephard, 6 T. R« 665. 
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at the end of the first three or five years, giving six 
months notice, and that after the expiration of such 
notice, upon payment of all rents and duties to be 
paid by the lessee, and performance of all covenants, 
until the end of the said three or five years, the lease 
should cease and be void ; it was held, that mere 
notice was not sufficient to determine the lease, but 
that the performance of the covenants in the lease 
was a condition precedent to the determination 
of it. 

Where (') a lease was made for twenty-one years, 
with a proviso to determine the lease at the end of 
seven or fourteen years, at the desire of either party, 
his executors or administrators, the question was, 
whether this warranted a notice by the devisee of the 
lessor, who became entitled to the reversion. The 
court held, that the literal construction of the proviso 
could in no case be intended, and that the reasonable 
construction was, that it should extend to all repre- 
sentatives. The object of the proviso was, that the 
inheritance should not be bound on the one hand 
against the will of the persons to whom the inheri- 
tance belonged ; and that, on the other hand, the 
lessee, and those claiming under him, should not be 
bound against their will ; but that in aU instances'the 
parties interested should have power to give the 
necessary notice for this purpose. The intention 
was not.to give a collateral power to be exercised by 
a stratiger, but to annex certain privileges to the 
term and to the reversion, to pass with such term 



0) Roe V, Hayley, 12 fiast. 4(54. 
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and sach reversion Tesptctivdj, and to be exercised 
t^ the persmis respectively, whosoever they might 
be, to whom such term or reversion should come. 

In the case of Right d. Fisher v. Cuthell (')» a 
lease for years was made, with a proviso, that in case 
the lessor or lessee, or their respective heirs and exe- 
cutors, should wish to determine the lease at the end 
of fourteen years, and should give six months notice 
under his or their respective hands, the term should 
cease ; the lessor bequeathed the freehold to three 
executors as joint tenants, and afler his death two of 
the executors only signed a notice to the tenant to 
quit, expressed to be in the name of themselves and 
the third executor. The court held, that the notice 
was not good under the proviso, because the proviso 
required the notice to be signed by all of them i 
neither could it be supported by the general rule of 
law, that one joint tenant may bind his companion 
by an act done for his benefN:, because it was not 
evident that the determination of the lease was for 
the benefit of the party ; and no subsequent recog- 
nition by the third executor could make it good 1^ 
relation back to the time of the notice, because it 
was a notice to defeat an estate ; such a notice there- 
fore, ought to be good upon all the parties concerned- 
at the time it was given ; the tenant must act upon 
it at the time, and therefore it should be such as he 
CDuld act upon with security ; the intention of the 
parties to the lease was, that the tenant should not 
be obliged to quit without being apprised of it for' a 



■*••■ 
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certain time, that he might have an opportunity to 
provide himself with another dwelling; but if a 
subsequent ratification would do instead of six months 
notice^ he might not know certainly for as many days 
or hours whether he must quit or not. 

A proviso of this nature for determining a lease at 
the option of the parties, or upon any other con- 
tingency, may be subsequently dispensed with by 
express agreement, and the lease be made absolute ; 
but if* the lease is by deed, the instrument which 
is to operate as a dispensation of the proviso, must 
be under seal, because it is in the nature of a release, 
and the release of that which is under seal cannot 
be effected by an instrument not under seal ; neither 
can such an instrument or memorandum operate as 
a new lease, and consequently effect a surrender in 
law of the old lease, because it would be plainly 
against the intention of the parties. (') 

VI. The next important consideration in framing 
a lease is the reservation of rent. 

1. Rendering, reserving, yielding, and paying, 
and similar words, are said to be the most appro- 
priate words for the reservation of rent ; but many 
other words, not having so direct a meaning, have 
been adjudged to be good reservations, and the in* 
tention of the parties is the only rule of interpreta- 
tion in such cases. 



(0 Goo^rigfat V. Nash> 4 Maule and Selw. 30. 
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Where, therefore, there were artides of agree- 
ment indented, by which the lessor covenanted atid 
granted that the lessee should enjoy certain lailds for 
years, provided he should pay the sum of £\iyQ for 
rent; inasmuch as the first part was considered a 
good lease, the second was held to be a good reser- 
vation. (') 

So where a lease was made for seven years, and 
by the same indenture the lessee covenanted, granted, 
condescended, and agreed witli the lessor and his 
assigns, that he, his executors and administrators 
would pay to the lessor, his heii^ and assigns £75 
per drmUfn^ this was held to be a good reservation 
of rent. (*) 

But where there was a reservation of rent, and the 
leissee further covenanted to pay two capons, the 
latter payment was held to be only in coveiant, 
because the intention of the parties seemed to be to 
kefep it distinct from the reservation of rent. (') 

In the case of Smith v. Mapleback (^), the assignee 
of a lease having transferred the lease over by a 
teiitten agreement, it was declared, that tiie sedohd 
hssi^ee should have the premises on the terms of 
die lease, and should pay £^ 10s. over and above 

(■) Vin. Abr, Reseryation I. pi. 5. Harrington ▼. Wise, Moor^ 
459. 

(») Dennis v.Henning, Owen, 151. 

Q) Morris v. Antrobu8> Hard. 326. Drake t« Munday, Ctol 
Car. 207. 

(♦) 1 T. R. 441. 
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the rent, annually^ towards the good will already 
paid by the assignee ; thi^s sum of ^^ 10s. was held 
to be a sum in gross, although reserved annually, 
and to be only intended to reimburse the assignee, 
by annual payment3, the sum in ^oss which he 
himself had paid towards the 'good wiU of the house 
ikmised. And JBuUer J. observed^ that, a9 it wa9 
not expressed on the face of the agreement frow 
^vhat time the payment of the £S 10s. was to aOQi- 
mence, it must be taken to pean from the tin;ie ^ 
agreement was made. Supposing it, therefore, paid 
in the middle of a quarter, it could JDQt be .applied U> - 
rent, because it was to be paid for the good will jStoqi 
the time of the agre^nent. 

2. If the rent be reaerved geni^rally, the supposi- 
tion of Law is, that it must be paid at the «nd of 
every year, and during the term \ but by agreem^vt 
t>etwe6a the parties it JBay be reserved payajbile ait 
the end of any other stated periods, but these stated 
periods must be during the term. If a man, there- 
fore, in the month of February, makes a lease for 
years, reaervii\g orent yearly payable at Miichaelmas 
wd Lady*day duriqg the term» the law will, in thip 
caae, marshal and transpose the worda, m. at Xpady- 
day and Michaielmas during the term(*). Ijn a 
lease, however, of £|lackaQre> tocqnweucp.at a day 
to come, and of WhiteacJie, to commence immedi- 
ately, a reservation of rent for the whole, payable 
before the commencement of the lease iu JBlaokacre, 
is a good reservation ; because the rent issues out of 



(0 Hm V. Grange, Plow. 171. Co. Li"- 217 b. 
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every part of the land demised^ and therefore, till tbe 
lease in Blackacre commences, the lands comprised 
in Whiteacre are liable for the whole rent (') 

3- If the rent is made payable at a certain day, or 
twenty days after the lessee has his election, to pay 
it on the day, or the last of the twenty days, and 
the lessor cannot distrain or have action of debt 
before the twenty days are past (*) ; but if a rent be 
reserved payable at a certain day, and a condition 
for re-entry, if any part be in arrear for the space of 
any number of days, the rent is due at the first day, 
although the condition is fulfilled if the rent is paid 
befbre the expiration of the subsequent time. (') 

If the rent is made payable at Lady-day or Michael- 
mas or ten days after, and the lease ends either on 
Mi.chaelmas or Lady-day, the ten days shall be re- 
jected in the last quarter, because they are out of the 
term, since otherwise the lessor would lose his 
rent. (^). 

4. If the rent is intended to continue during the 
term, the best way is to reserve it generally, without 
pointing out to whom it should go : for as Lord Hale 
observed in his judgment in Sacheverell v. Frogate (^), 
the law in such cases directs the payment of it ac- 
cording to the nature of the thing demised. The rent 
■ ■ " - — ■ ■ — ^■^^— ^ 

'(') FaktaflPs cage, 2 Roll. 457. 

f) Hare v. Savil, 2Brownl.273. See I Brownl. 19. 

(3) Fabiaa v. Rewnston, 1 And. 252. 

(4) Barwick v. Foster, YcIf. 167. 
(0 1 Ventr. 161.2 Saund. 267. 
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reserved on a lease for years, of corporeal heredita- 
ments is not merely in contract, but during its con- 
tinuance is a rent service,, and therefore incident to 
the reversion. In demises therefore of freehold lands, 
the heir or assignee of the reversion will be entitled to 
it, and where chattel interests are underleased, it will 
belong to the personal representatives of the lessor. 
Sb where the custom of freerbench prevails, if a copy- 
holder leases, reserving rent to the lessor during his 
life, and after to the wife during the. term, this rent is 
good to continue to the wife surviving, although she 
is no party to the lease, because the reversion, if 
possible, will attract the rent to it. (*) 

Upon this principle, is founded, the maxim of the 
law, that a rent cannot be reserved to a stranger, al- 
though the lessor may sever it from the reversion 
when once created, and the grantee may maintain 
debt without actual privity (*). Therefore, where it 
was recited in the lease, that B. was the heir apparent 
of the lessor, and the rent was reserved to B., the re- 
servation was nevertheless void; because during the 
life of the lessor, B. was a stranger'te the reversion ('). 
But if the rent had been reserved to the heir of the 
lessor, it would have been a good reservation, for al* 
though the rent was never in the father to demand, 
yet the son would take it as an interest inherent in 

(') Hill V. Hill, Moor, 876. S. C. cited Latch. 264. Palm. 482. 

(») Whittoii V. Bye, 1 Brownl. 80. Mayha v. JBuckhurst, Cro. 
Jac. 438. Ards v. Watkins, Cro. Eliz. 637. 651. Robins ▼. Cox, 
i Lev. 22. Qoodwin v. Parker, Freeman 1 • . T* Jones 2. 

(3) Gates. V. Frith, Plow. 107. Co. Litt.213b. ml. Huntley's 
case, Palm. 485. 

hS 
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the reversion, aiid the rent was so far in the father, 
that he had the power to release it. Indeed the word 
" heir " has been observed to be the only word of 
Jirivity in law, requisite to the reservation of rent, the 
heir being iii representation iii point of taking by in- 
heritance, the same person as his ancestor. (') 

So also, wher6 A. being possessed of a term for 
y^ard, ati indenture was made between A. and his 
wife df the one part, and B. of the other part, but 
sealed and deKv6red by A. only, by which the tenfl 
li^as assigned t6 B. with the reservation of a rent to be 
paid to A. and his wife and die survivor of them. The 
reservation to the wife was held void, because she was 
no party iri interest or to the deed. (^) 

On the same principle where a rent was rfeserved 

on a church lease by an archbishop, payable during 

the vacancy to the chapter, it was considered void, 

. because during that time the reversion was in the 

crown. (*) 

It has been said, however (*), that if rent be reserved 
to a stranger, cdvenafit will He for the payment of it : 
^nd although rent bfe void to the Stranger, it is not 
altogether void ; but it is good to the lessor not only 
during his life but, generally, during the term : so 
also, if a man leases, rendering rent to himself and a 

(^) Co. Litt. 2l3b. D. 1. 
(*) Wand V. Inman, Cro. Car. 2S8. 
(3) Eire's rase. Moor, 51. 1 And. d. 

(*) By Hale. C. J.' in Deering v. iFarrington, 1 Mod. 113. Vin. 
AUCov.A. pi. 12. 
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straiiger, it ib good clearly to the lessor, though void 
to the stranger ; and if the lease be by indenture the 
rent will be good also to<the stranger by estoppel. (') 

If two joint tenants make a lease, reserving rent 
to one of them, this is a good reservation to him to 
whom it is reserved, by reason of the privity (*) : but 
if one joint tenant leases his moiety, after his death 
his companion cannot have the rent, because he is in 
by a title paramount (') : so, where a man leases a 
term the property of his wife, reserving reqt, the 
wife cannot have the rent» because she is in by title 
paramount (0* * So also, if an executor or admini- 
strator, possessed of a term in i^ight of his testator, 
leases for years, reserving rent, and dies, the adifxi- 
nistratpr de bonis non cannot have the rent ; but the 
executor of the executor m^y take advantage of thp 
contract, although in some respects he claims imme- 
diately from the first testator. Q) 

5. In some instances, although the reservation has 
been erroneous, the law has made it conformable to 
the nature of the estate. It has been determined, for 
example, that if a tenant in tail makes a lease, ren- 
dering rent to him and his heir^, the rent shall go to 
the heir in tail along with the reversion* (*) 



(«) Co. Lilt. 213. b. D. !• 

{*) Litt. Sect. 346. See Go. Litt. 192 a. 

(<) Harbin v. BactoD, Moor, 395. Co. LiU. 184 b. 

(4) Co. Litt. 46 b. Drew v. Boily, 2 hev. 100. Loftus's case, Cro. 
£iiz. 278. contrii. 

(') Norton v. Hervey, 1 Ventr. 269. Bafie v. Drury, cited 
1 Vern. 94. Bransby t. Grantham> Plow. 515. 

O Co. Litt» 213 b. n. 1. 

H 4 
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On the same principle, if a lessee for one hundred 
years makes a lease for fifty years, rendering rent to 
him and his heirs during the term, it shall neverthe- 
less go to his executors (')• So, if tenant in tail to 
him, and the heirs male of the body of the father, 
makes a lease, rendering rent to him and his heirs, 
the rent will go to the heir male of the body 
of his father, although he be not the heir of the 
lessor. (*) 

But it seems to have been determined, that a rent 
reserved to a lessor or his heirs in the alternative is 
incapable of remedy, and that such a rent would be ex- 
tinguished by the death of the lessor : and in Mal- 
lory*s case('), where rent was reserved to an abbot or 
his successors during the term, it seems the rent would 
have been extinguished upon the death of the lessor if 
the words " during the term " had been omitted ; but 
these words being considered sufficient to continue 
the rent during the term, the law disposed of it 
according to the nature of the thing demised, not- 
witlistanding the words which followed, namely, to 
the abbot or his successors. 

So likewise it has been determined, that in leases 
of freehold lands, although executors and admini- 
strators cannot have the rent (^) when specially re- 
served to them, yet the rent being reserved to the 



(*) 2Saund. 371. n. 7. 

C) Cother v. Merrick. Hard. 91. 95. 

O 5 R«iK nib. Fkin ▼• MsUoiy. S. C. Cro. Elu. 832« 

O Dniif T. B»ilr» 3 EdK 495. 
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lessor, his executors and administrators, or to the les- 
sor or his assigns, indicates an intention that the rent- 
shall not go with the reversion : the rent, therefore, 
in these cases determines with the life of the lessor('). 

But in the case of Sacheverell v. Frogate (*), where 
there was a covenant to pay the rent to the lessor, 
his executors, administrators, and assigns '' during 
the term," although the court admitted that the 
reservation to the executors, administrators, and 
assigns of the lessor was a void reservation ; yet 
since the words " during the term " gave the rent 
continuance, tliey held the devisee of the lessor en- 
titled to it; and this decision was very much on the 
authority of Mallory*s case. Two other cases (') 
prior to the last were at the same time acknowledged 
by the court to be good law, where, although the 
reservation was only to the lessor and his assigns, 
yet the words " during the term " were considered 
sufficient to give continuance to the rent after the 
death of the lessor. In the case^ however, of Bland 
V, Inman (*), where the words of the reservation 
were, ^^ rendering and paying during the term to A. 
and his wife, and the survivor of them," although 
the first words were admitted in themselves to be 
sufficient to give continuance to the rent after the 

(") Dyer, 45 a. Edwyn v. Wootten, Latxjb.274. Co. Litt.47a. 

(^) 1 Ventr. 161. 2Sauiid.367. 

(^) Lucy V. Brown, 3 Buistr. 328. Latch. 44. 99. 2Roll. Abr.451. 
contra ; but see 2 Saund. 370. by which the report in Rolle seems 
to be mistaken. Cole v. Sury. Latch. 255« 264. S. C. Palm. 481. 
S. P. Pctot V. Conway, 1 Keb. 736. 

(^) Cro. Car. 288. Note, Butcher v. Bichmond^ Cro. Elk. 21 7. 
has been denied to be law. See 2 Saund. 370. per Hale» C. J. 
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d«)th of the lasBor, jret since the wife surrived, and 
WIS held not entitled to the rent, it determined wiith 
the death of the assignor. It must be recollected/ 
however, that this was the case of the assignment 
of the whole term, where consequently no actual 
reversion remained in any person claiming under the 
assignor. Q) 

6» A man may reserve one sum of money for rent for 
one part of the term, and a different $um for another ; 
and in the eye of the law the whole shall be considered 
one rent ; so he may reserve a rent to himself during 
his life, and a different rent to his heirs. (^ 

7* The place appointed by law for the payment of 
the rent, is the land which is the principal debtor ; but 
yet if it be reserved payable at any. place off the land, it 
is a rent, and the lessor mttst demand it at that place. 
In the king's case however, the pl^ce appointed by 
law is the proper office for the receipt of dues in the 
Exchequer and not upon the land. (') 

VII. Although a lease is in itself nothing more 
than a covenant real, and the termor holds the land 
by virtue of the obligation implied in such a cove- 
nant (*); yet it has been considered necessary in 
modem times^ to add express covenants, varying 
according to the nature of the property dentised, 

and the exigencies of the parties. 

* - ■ I I - 1- — • 

(>) Bland ▼. Imnao, €io. Car. 288. See 2 Saaod. 370. 
(*) Smith y. Newsoin, Yeh.lOS. HoUand ▼. Hopldns, 4 I^emi. 8. 
if) Co. Xitt. 2I&\ b. a02 a. Borough ▼. Taylor, Moor, 404. 
O «Klb. Ten. W. Litt. Sect. 411. 
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The cmen^i implied in th6 lea»e on the part of the 
lessor is most ample in its n^tixte^ and embxaoH 
every remedy which the situation of the lessee may 
require ( ') ; but since the party granting the demise 
is in most cases able to make bis own terms, it has 
become the practice to introduce eitpress covenanti 
for quiet enjoyment to qualify the general covenant 
implied in the lease : by the implied covenant, the 
lessee is protected in his possession against evicttou 
by the lessor, and also by all others claiming lawful 
title to the land Q) ; but by the express co^nant in 
modem use, it is usual for the lessor to covenant only 
against the acts of himself and those daiming under 
him ; and it has been determined, that if there ia no 
covenant for the title, but only such an express core^ 
nant for the enjoyment, the lessee under an eviction 
by a title paramount cannot recover under the gene- 
ral covenant for the title implied in the word ••de- 
mised/* C). 

The covenant for the payment of rent has aiao betn 
introduced for the advantage of the lessor : an tlie 
part of the lessee there is an implied covenant in every 
lease to pay the rent as long as the privity <^ contract 
exists between the parties ; and the privity of contittct 
as we shall have occasion to observe hereafter, exists 



^ (') Hayes V. BickersuO; Vaugh. 118. 

(») Mi}orr.Grigg, 2Mod.2i3. AMirnvtUcsM, Cffo.ffiiz.2H. 
Mountford v. Catesby, Dyer, 328 a. . See abo fiaj^iaaaM^ I ▼•!• 
IWMiis, «76. 

(3) MerriR v. Frame, 4 Tannt. 999. See 4 Bep. 80: €ro« tin, 
674. Ydv. 17S. )Uid Brcrwti V. BrtiWD, IL^.57. 
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for ever betw^een the original parties (') ; but where 
there ia no express covenant for die payment of the 
rent, and the lessee assigns his term, if the lessor ac- 
cepts the assi^ee as his tenant, the implied covenant 
IS no longer of any force against the original lessee (^> 
But if there is an express covenant on the part of 
the lessee to pay the rent, although the assignee is 
liable in respect of the possession of the estate, and 
the privity consequent upon the perceptioa of the 
profits, yet the original lessee, and his executors may 
be sued upon the covenant,, even after the acceptance 
by the lessor of the assignee as his tenant, because 
the covenant is not essential to the lease, but is an 
independent p^sonal contract, for which the original 
lessee always remains liable. (^) 

These two covenants are most in general use, and 
seem to be considered as indispensable to properly 
constructed leases ; but besides these, there are many 
others, which, according to the nature of the property, 

ft 

are usual covenants, and which do not need a specific 
enumeration in a general treatise like the present 

Conditions and provisoes for re-entry partake of 
the nature of express covenants, but since they tend 
to the defeasance of the estate before its natural 



O See Walker's case, S Hep. 22 a. 

(*) March V. Brace, Cro.Jac. 334. Anon. 4 Leon. 17* 3 Rep. 
24 b. 2 Roll. 366. fix. Hassell's case, Hetl.46. See also Seijeant 
V. Eairfiuc, 1 Lev. 32; 

(3) Whitway r. PiascDt, Styl. 300. Cbaproan r. ChautreU, 
2 Kd>. 640. See also 1 Saund. 241. n. 5. Serj. WUliams's ed. 
Bachelor v. Gage, €ro. Car. 188. Joddrell r. Cowell, Annalj, 343. 
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termination, they must in general be the subject of 
express stipulation. It is now settled, that within 
the limits prescribed by the law to prevent per- 
petuities, it is in the power of the parties to model 
the estate granted in any way they please, and to 
deprive it of any of its legal incidents ; a condition 
proviso or covenant may therefore be inserted for the 
purpose of making the lease either void or voidable 
by the 6ntry of the lessor, or any kind of alienation, 
either by an act of law, or by the act of the party j 
a condition, for example, that the lease shall be void^ 
on the bankruptcy or insolvency of the lessee, has 
been considered as good and valid as a proviso to 
restrain voluntary alienation by the act of the 
party (')/ In the case of Doe v. Skeggs (*), the coiut 
were divided as to the legality of inserting a clause 
which restrained alienation by the executors of the 
lessee. Lord Mansfield doubted, because, as it was 
a lease to the original tenant, and his executors eo 
nonUney the restriction might be considered repug- 
nant to the grant, inasmuch as alienation was neces- 
sary for the purpose of executing the trust of exe- 
cutorship ; but the better opinion seems to be, that 
t\^e executor would be bound by such a covenant (^); 
a similar objection was made in a case in chanceiry 
before the late Master of the Rolls, where the 
habendum was to the lessee, his executors and assigns, 
and it was objected, that a covenant to restrain 



(0 See Roe v. Galliers, 2T. R. 133. 

(*) Cited in Roe v. Galliero, ubi supra. 

(3) Doe V.Carter, 8 Rep. 61. and see Roe v. Harrison^ 2T. I^ 
425. 
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alieoatiaa would be apepugoant, but his Hooor said, 
that the meaiuBg of << assigns '' in the habendum 
must be restricted to such assigiis as the lessee sught 
legally have, nameljp assigns in law, or assigns by 
liceDce of the lessor. (') 

' It must be observed, however, that a condition of 
this kind must be created by express words, and 
therefore^ if a new lease be made» rendering the same 
rent, and under the same covenants as were contained 
in a prior lease, it has been determined, that a con- 
dition fcH* re-entry can not be implied in such 
wordsf, because it can hot be created, except in 
e^^ress and sufficient terms (^). Neither can it be 
reserved to a stranger ; in a late case, therefore, where 
such a condition was reserved to a cesiuique trusty the 
court stopped the parties, and held the point too 
clear for argument ('). 

Under an agreement for a lease it is settled, diat 
in equity tlie lessee is entitled, in a specific per- 
formance of the contract, to all usual covenants. 
The word ** usual" must necessarily produce occa* 
sional disputes, but there are none which have been 
thought worthy of a very detailed report, except the 
cases relating to covenants against alieuattion without 
licence. 

To a commcm intent the presuBuption is, that sudi 
a covenant is not an usual one ; but in consequence 

(I) Weatherall y. Geering, 12 Vcs. 5i3. 

(^) Macbell V. Dunton, 2 Leon. 33. 

(3) Doe y. Lawrence, 4 Taunt. 23. Co. Litt. 314. 
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of cdlntiadil^tdiy decisiotts in courts t>f law atucL 
eep^y, it haft iveen frequently urged of fart;e yean 
that it ought to be considered indispenadble. Thfe 
i^emlt of the cases is, that it is n specific and par- 
ticulair covenant, and not to be inserted without wsol 
egress stipulsition ; there is, however, so much solid 
sense and reasoning, bearing upon general ppinks, to 
be found in the cases in which the subject has been 
^scu^ed, that the reader will readily fac^ve a little 
proliidty in the review of them. 

The first case in which the question seems to have 
been agHated, was the case of Hend^'son v. Hay (*), 
before Lord Thurlow. Henderson, the plaintiff, being 
the assignee of a lease of a public house, without any 
covenant t^strictive of alienation without Hoeace, 
agteed with Hay, the owner of the land, for the 
grant of a lease of the same, with ether premiaee, 
upon common and usual covenants* A lease was 
ticcordiiigly prepared, in which, aaumg other cove- 
bants, the one that Henderson should not ass^ 
without licence. Was inserted. The pfauntiflP Med a 
bill for specific performance, without any such n* 
irtrictive <!ovenant. It was argued, that in the «n0e 
of a public house, this was a common and reasonable 
covenant, as otherwise the lessee might as»gn to 
l^ersons of bad character, and so eaidanger the 
Hcen(ie. Lord Thutlow said, that commooi and mntil 
covenants must mean covenants inci^ntai to the 
lease. That though the covenant ibt to assign 
Without licence, might be a veiy usual one, as he 
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believed it was where a brewer or vintner let a public 
house, that would not make it a common covenant. 
It was referred therefore to the Master generally, 
without any direction to omit the clause, but with a 
declaration, that the defendant had no right to have 
a clause inserted restraining alienation without 
licence. 

Then came the case <^ Morgan v. Slaughter ('), 
a)t Nisi Prius, before Lord Kenyon. It was an action 
of assumpsit, brought to recover a penalty for tlie 
breach of an agreement. The agreement stated was, 

that the defendant had agreed to assign to the 

plaintiff all his interest in a lease of a public house ; 

and it was further agreed, that the lease should 
<< contain none but fair and usual covenants." The 
facts of the case were, that the defendant was pos- 
sessed of such a lease ; but not having the lease by 
him at the time he entered into the agreement 
sti^d in the declaration, he had made it part of the 
agreement, that when the lease came to be assigned, 
it should be found to contain none but fair and 
usual covenants. The breach assigned was, that the 
lease did contain a covenant that the lessee should 
not alien, assign, or underlet the premises, or any 
part of them, without leave of the lessor in writing 
for that purpose had and obtained; and then the 
declaration averred, that this was not a fair or usual 
covenant, aad so the defendant could not perform 
his agreement. For the defendant, Dumpor's case (*) 
was cited, in which it was decided that the lessor, 

O 1 Espin. Ni. Pr. Eep. 8- (*) 4 Hep. 1 19- 
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having once pennitted an assignment, had for ever 
dispensed with a similar covenant to the present one. 
Lord Kenyon, notwithstanding Lord Thurlow's de- 
cision in the foregoing case was pressed upon him, 
said he could not entertain a doubt concerning this 
being a fair and usual covenant . That it was a fair « 
covenant, as providing ['properly for the interest of 
the party demising ; and as to its being an usual one, 
that it sufficiently appeared to have * been an usual 
one so long since as the case cited by the defendant's 
counsel, and that he had never seen a lease properly 
drawn without it. The plainti^ therefore, was non- 
suited. 

This case was followed by the court of Exchequer 
in the case of Folkingham v. Croft ('), which was 
also^ the case of a public-house, aiid supported by the 
same arguments, drawn from the peculiar nature of 
£he property, which have been urged in the fore- 
gping cases* 

The principle, however, of the case at Nisi Prius, 
and of that in the Exchequer, has been combated 
with much forc^, in iwo cases, before his Honour the 
late Master of the Rolls. In the first, that of Jones 
V. Jones (*), the agreement was, to grant a lease of 
several houses, containing all proper covenants ; and 
it was contended, that, independent of any parti- 
cular usage, a covenant against assigning or under- 
letting, without licence, ought to be inserted in the 
lease. The Master of the Rolls said, that, notwith* 



1 .' ' 



(') 3 Anetruth. 700. C) 12 Ves. 186. 
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standing the decision in the court of Exchequer and 
the dictum of Lord Kenyon, he thought there was 
great reason in the opinion of Lord Thurlow. The 
word " proper/* he observed, admits different senses. 
There is no covenant almost which a landlord can 
propose, that, generally speaking, could be called 
an improper covenant ; for he has a right to let his 
land upon any terms he may think fit to propose, 
and there are many covenants not usual, or common, 
that could not be objected to. But there are many 
covenants, though proper, that do not naturally 
flow out of the contract. The contract, locatio et 
conductiOf does not lead to many covenants that 
have now found their way into. most leases^ and can- 
not be said to be improper in any of them. But that 
cannot be the sense with reference to the insertion 
of this covenant upon the expression in this agree- 
ment ; it cannot mean these covenants, which would 
not be unreasonable ; it must mean such as are cal- 
culated to secure the full effect of the contract. In 
the case before Lord Kenyon, the words were 
** fair " and " usual,'* and it was said, this appeared 
to be a usual covenant, from the question which 
had arisen in old times upon the construction of such 
a covenant, whether an alienation by licence deter- 
mines the condition. That was not a very good 
reason to shew, that such a covenant was common 
in practice. In the principal case, there was no 
reference to usage, the reference was only to pro- 
priety. If the question had arisen before any deci- 
sion had been made subsequent tp that of Henderson 
▼• Hay, he should have been much inclined to think 
with Lord Thurlow, that the meaning wasy incidental 
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covenants, not collateral covenants, which it might 
be very wise to impose, and to which many tenants^ 
would not object, but which ought to be the subject 
of treaty and separate agreement; not necessarily 
flowing from the agreement to let and take. Nqt- 
withstanding, however, this strong inclination of his 
opinion expressed in this case, the Master of the 
Rolls declined deciding finally upon the question^ 
and by directing a reference to the master, left the 
matter open to farther discussion. So in the other 
case ('), which followed, although he expressed the 
inclination of his opinion to be unaltered, he pre- 
ferred deciding that particular case upon its own 
merits to entering upon the general question. 

• 

In the case, however, of Brown v. Rhaban(*), where 
there was an agreement for a lease with usual cove- 
nants, the Master of the Rolls said, that although, if it 
was to be decided for the first time, he should be dis- 
posed to agree with the opinion of Lord Thurlow in 
the case of Henderson v. Hay ; yet after the case at 
N. P. before Lord Kenyon and the case in the Exche- 
quer, he thought the understanding of the profession 
then was, that it was an usual covenant, and should 
be inserted where there was an agreement for common 
and usual covenants. He stated that the case of 
Henderson v. Hay appeared from the registrar's book 
to have been ultimately compromised. But after this 
opinion was delivered, the case of Church v. Brown Q) 
before the Lord Chancellor was decided^ aft;er a com- 
munication with the Master of the Rolls ; upon which 

(•) VercV. Loveden, 12 Vea. 179. 

(*) 15Ve5.528. (3) 15Vcs.258. 

I2 
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it was agreed that the plaintiffin this cause should take 
a lease without the covenant. 

The case of Church v. Brown, just alluded to, was 
the subject of a very elaborate judgment by Lord 
Eldon on this point In the agreement for the lease 
there was no stipulation for this covenant ; but it was 
contended, that such a covenant ought to be inserted 
without any express stipulation. The Lord Chan- 
cellor said, that he had examined the registrar's book 
as to the case of Henderson v. Hay, with a view to 
ascertain whether it was to be considered merely as 
the opinion or as the judgment of Lord Thurlow. The 
cause came on upon the objection to the clause which 
was proposed, as it is stated in the report ; and it was 
declared, that the defendant had not any right to in- 
sist upon the dause, to restrain the alienation of the 
premises, being inserted in the lease, reserving the 
consideration of costs* It was therefore a declaration 
in judgment upon the very point. His Lordship, after 
stating that he had had sufficient communication with 
the Master of the Rolls for the purpose, declared the 
law of the court unquestionably to be as Lord Thur- 
low there declared it, and that there was no distinction 
whether there was an agreement with an express sti- 
pulation that usual covenants should be inserted or 
not. This case may therefore be considered final 
upon this subject, and to establish the point that the 
lessor is not entitled to such a covenant. 

In the case of Vere v. Loveden ('), the Master of 
the Rolls said, that the agreement there was not a 

(0 12V«. 179. 
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mere agreement for a lease with proper and usual eo« 
venants ; but it was an agreement which contained in 
great detail the terms which the lease was to contain ; 
and it seemed to him to be drawn with great method 
and apparent skill. He observed, first, that the lease 
was to be granted to the plaintiff, his heirs and assigns, 
for three lives j and although he did not say, that this 
circumstance necessarily excluded a covenant 'against 
assigning without licence, yet he should require to ' 
be clearly satisfied that the intention was to introduce 
a covenant to have the effect of preventing any assign- 
ment without licence of the lesson The agreement 
then proceeded to state the premises, then the rent, 
then the exception and reservation out of the lease, 
then the covenants which the lease was to contain, 
declaring it was agreed, that in the said lease should 
be contained covenants by and on the part of the 
tenant, his heirs, executors, administrators, and 
" assigns/* It then went on to specify all the cove- 
nants usually introduced into leases : when that part 
was terminated, it then went on to otiier matters, de- 
claring that lastly it was agreed, that the lease should 
take effect in possession from making thereof, deter- 
minable on the lives aforesaid ; and then followed the 
passage upon which the question arose, *' and therein 
shall be contained a clause of re-entry by the landlord 
for non-payment of the rents, duties, and services 
to be therein reserved, or for breach of any of the 
covenants on the tenant's part therein to be contained, 
and such other clauses as are usual in such cases/' 
The connection of these last words was with the 
clause of rie-entry mentioned immediately before j the 
constructioui therefore, ought to be unquestionably 

i3 
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clauses of the same kind as that with which those 
words are connected. The agreement had already 
provided what the covenants should be. It then pro- 
ceeds to state what the security shall be ; re-entry 
for breach of any of those covenants \ and adds, 
*^ such other clauses as are usual in such cases/' 
Then if there be any clause to give effect to that se- 
curity, there was a right to such clause. But it could 
not be contended that it was meant here to go back 
to the subject of the covenants, which had been con- 
duded and passed from to a new subject, and this was 
naturally connected with the new subject. It would 
have been therefore a construction against the obvious 
meaning, to say the parties thought here of so material 
a covenant affecting the whole interest as to which 
tliey were bargaining, and that they conceived there 
was no better way of determining that than under 
this obscure clause. 

It seems, however, to have been an important cir« 
cumstance in the mind of tlie Master of the Rolls that 
the word '^assigns" was mentioned; but m the judg- 
ment in the case of Church v. Brown, Lord Eldon 
said he should lay no stress upon the word assigns, if 
the lease was to be made to the lessee, his executors, 
or administrators, his assigns being included in him- 
self, and the right to assign, unless restrained, being 
incident to his estate. 

The letter of the agreement, Lord Eldon observed, 
would not however in any degree determine the form 
of the .conveyance. The e£fect of the lease in the 
warranties and obligations as ajising out of the words 
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of the lessor, <' granting^and demising/' and the lessee 
'< yielding and paying/' and under the execution of 
their agreement by the court, is perfectly different ; 
the latter including the covenant for quiet enjoyment, 
and in many other respects the mutual obligations of 
both, with reference to each other, being by the ex- 
press covenants very materially varied. Before the 
case of Henderson v. Hay, therefore, upon an agree- 
ment to grant a lease witli proper covenants, he should 
have said, they were to be such covenants as were just 
as well known to such leases as the usual covenants 
under an agreement to convey an estate ; and though 
the word ^* incidental " is not very precise, he con- 
ceived Lord Thurlow's meaning to have been, that 
the party had a right to those covenants that would 
be inserted in the execution of an agreement for a 
lease arising out of the general well known practice 
as to such leases, and not contradicting the incidents 
of the estate belonging to a lessee ; one of which is 
the right to have the estate without restraint, beyond 
what is imposed upon it by operation of law, unless 
there is an express contract for more. 

As to the Case before Lord Kenyon, it is clear that 
it rests upon no foundation at all, if Dumpor's case, 
the case cited, be the only authority upon which it 
rests ; Dumpor's case proves no more than the fact, 
that there was such a covenant in that instance, and 
the reasoning there, so far from establishing that it is 
an usual covenant, leads rather to the inference that 
it is a particular and special covenant. 

i4 
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In Boardman v. Mostyn ('), there was a stipulation 
that the lease should contain the usual covenants in 
the neighbourhood of the land demised, and the 
parties compelled the court to inquire as to the usage 
in the neighbourhood ; but on the face of the agree- 
ment it appeared to be the intention of the parties 
to be guided by local usage. 

It has been seen, that in several cases before stated^ 
it has been attempted to interpret the word " usual " 
in different senses, according to the nature of the thing 
demised. In i^eaking of the case of Folkingham 
V. Croft, where the words of the agreement were 
^< with all usual and reasonable covenants commonly 
inserted in leases of the same nature,^' Lord Eldon 
observed ('), that the explanation with reference 
to the peculiar property which was the subject 
of that demise, was a most dangerous proceeding ; 
but it appeared, that the plaintiff in that case had 
failed upon the ground of local usage ; for it is stated 
as a fact in that case, that there was no regular local 
practice upon the subject. 

Is it then, to continue the Lord Chancellor's align- 
ment, to depend upon the nature of the properly ? 
Is an agreement for the lease of a public-house, 
where nothing more is expressed, to be carried into 
execution in a different manner from an agreement 
as to property of another species, with regard to 
which, though there may not be the same reason, the 
'■■■II I ■ 1^— — ■■ i^ii— — II I ^ 

(•) 6 Vm. 467. (•) 15 Ves. 267. 
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landlord may have reasons just as powerful for re- 
quiring the restraint ? The proposition would appear 
extraordinary, as to an agreement for the lease of a 
public-house, that the tenant was to have a more 
extensive interest before a licence was necessary, 
than he would now be entitled to in the execution 
of such a contract; that on account of the alteration 
of the general law in that respect, a different decision 
is to be made upon llie same words. 

' On the whole, it is impossible not to assent to the 
justice of the general principle laid down in the case 
here mentioned. Lord Eldon said, it is the safest 
rule of property, that a person shall be taken to grant 
the interest in an estate which he proposes to convey, 
or the lease he proposes to make ; and that nothing 
which flows out of that interest as an incident, is to 
be done away by loose expressions, to be construed 
by facts more loose ; that it is upon the party who 
has forbom to insert a covenant for his own benefit 
to shew his title to it ; and that it is safer to require 
the lessor to protect himself by express stipulation, 
than for coui^ of equity to hold, that contracting 
parties shall insert, not restraints expressed by the 
contract, or implied by law, but such, more or less in 
number, as individual conveyances shall from day to 
day prescribe as proper to be imposed upon the 
lessee, and that all those restraints so imposed from 
time to time are to be introduced as the aggregate 
of the agreement 



C) Church Vt Browo, 15 Vea. US. 
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Usual covenants in an agreement mean covenants 
usual all over England j therefore, though it were the 
custom in a particular county that the lessor should 
repair, yet such a covenant would not be admitted 
in the specific performance of an agreement (') 



SECTION THE FOURTH. 

Onihe general Nature of the Interest trawfirred, Jythe Least. 

The present section will embrace the consideration 
of the following points : 1. The execution and de- 
livery of the lease ; 2, The perfection of the title 
of the lessee by actual entry j and S. The privity 
of contract and estate consequent upon the trans- 
action, and the different relations which anse from 
either party alienating his interest to strangers, either 
in whole or in part. 

First, If the lease is made by indenture, both the 
lease and its counterpart must be signed and sealed 
by both parties ; but if the lessee alone signs and 
seals the lease, the deed will have no effect ; neither 
will the covenants of the lease, nor any bond to 
perform them, be of any force, because the bond 
and the covenants depend upon the lease. (*) 

If a lease be made by indenture to two jointly, for 
a term of years, and one only signs and seals it, but 

(^) Burwell ?. Harrison, Free. Gh. 25. 
O Soprani v. BeroardI, TdT. 19. 
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both enter and occupy, the other who did not sign 
or seal it shall be charged with the lease, because 
his entry and occupation is an evidence of his agree- 
ment to it ; but he is Hot chargeable with any col- 
lateral obligation contained in the indenture, because 
he cannot be so charged without signing and sealing 
it as his deed* (') 

We may omit the consideration of leases by parol, 
because it is plain that the agreement for a lease 
must amount in law to a perfect lease by parol, if the 
terms of the agreement are sufficiently understood 
on both sides. Leases by deed poll, or any other 
kind of writing which is not an indenture, must be 
signed and sealed by the lessor, and by the lessor 
alone, although the consequence may be equally 
binding upon the lessee, by way of contract, after 
the deliveiy of the deed. 

The contract of lease cannot he considered com* 
plete till the deliveiy of the deed ; it is said to be 
the best course, to deliver the deed on the same day 
on which it bears date, because the law intends that 
every deed is delivered on the day it bears date, 
unless the contrary is shewn C) : but the date of a 
deed may be «Z e.p«» » implied , fte e^,e» 
date is the day on which the deed was made ; the 
implied date relates to the delivery Q) : and although 



(■) Bro. Abr. tit. Dette 80. 

O 2 Inst. 674. €ro. Elk. 773. Dyer, 167 b. Cro. Jao. 264. 
646. 
Q) Anon. Salk. 120. 
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it is intended, in general, that a lease is delivered 
the same day it bears date, yet, if it be said that the 
lessor demised on a certain day by an indenture 
dated before that day, the indenture shall be intended 
to be delivered on the day of the demise, and not on 
the day of the date, Q) 

Where a lease is made by virtue of a power of 
attorney, the warrant of attorney only gives the per- 
son to whom it is directed the power of signing the 
name of the principal in his absience; the lease, 
therefore, is usually made in the name and style of 
the person delegating the power (*)• In the conclu- 
sion of such leases, it is only necessary to say : In 
witpe'ss whereof, A. of such a place, &c« in pursu* 
ance of a letter of attorney hereunto annexed, bear- 
ing date, &c*, hath put the hand and seal of the 
lessor; and then to write the lessor^s name and 
deliver it as his act and deed, in which last ceremony 
it exactly agrees with the ceremony of surrender of 
copyhold land, or livery of seisin of freehold estates 
by attorney, both of which' are acts purely minis- 
terial. Q) 

In Moor. pi. 191. it is stated, that the king, by 

letters patent, having given authority to his surveyor 

'to 'make leases of certain lands, the surveyor made 

leases by indenture between the king, of the one 



(') House ▼. Saxton, Cro. Elii. 890. 

f ) Comb's case, 9 Rep. 76. Froiitm ▼. Small, Str. 705. See 
Bac. Abr. Lease I. 10. 
(') Bac. Abr. Lease 1. 10. 
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part, and the lessee, of the other part ; and, in con- 
clusion, it was added, ** in cujtis rii testimonium^ 
sigiUum swam apposuit.** Tlie court held these leases 
void, because the king's seal ought to have been 
affixed, without which it could not be the king's 
lease; and it was said, the manner of pleading 
proved this, for the words were^ quod^domnus Rex 
per A. B. sigillum suum apposuit. (') , ' 

The power of attorney of a feme covert is merely 
void ; if a lease therefore be made by baron and feme, 
and they both give a letter of attorney to deliver . the 
deed, it is the lease of the baron alone, and must be * 
declared of as such]^ nevertheless, if the baron' and ^ 
feme had jointly delivered it, the delivery by the feme 
is not altogether unimportant, since it must be declared 
of as the lease of both, although the lessee is in posses- 
sion merely by virtue of the husband's contract* (') 

Strictly speaking, if the lessor is out of possession, 
an entry ought to be made, and the lease should be 
delivered upon the land after such entry Q)^ In cases 
where such an entry is still requisite, it is especially 
necessary to guard against the delivery of the lease 
beifore entry, because a deed cannot have two deli- 
veries ; and therefore, if it is delivered before entry, 
it cannot operate as a lease afterwards, although it is 



(0 Dyer, 132 a. S. C. 

O Wilson V* Rich, Yd?. 1. 1 Brownl. 134, Cro. Jac. 118. 
Noy. 1 33. Gardiner v. Norman, Cro. Jac. 617. See contra Cooper's 
case, 2 Leon. 200. Cro..Car. 165. Bac. Abr. Lease B. 

(3) Jennings ▼• Bragge, 3 B«p. 55 b^ Cro. Eliz. 446. Fettison 
V. Beel, 1 Brownl, 130. See also 1 BrownL 138. 
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delivered upon the land, because on the first delivery 
it became a valid deed, but was void as a lease for 
want of possession ; and then the second delivery on 
the land cannot make good what upon the first was 
absolutely void(')* If, however, the disseisor has 
leased the land for years in several parcels, an entry of 
the disseisee or his attorney into one of the parcels is 
sufficient for the whole. (*) 

Hie niceties which were formerly required in this 
respect are now no longer of any great importance ; 
for after actions of ejectment became the usual mode 
of trying titles, Rolle C. J. is said to have introduced 
the modem practice, that the defendant who wishe^-^ 
to come into the place of the casual . ejector, shall, 
before admission, enter into a rule to confess the lease, 
entry, and ouster at the trial, and shall stand upon the 
title only. 

There are some cases, however, in which it is still 
necessary to make an actual entiy; for instance, 
where a corporation is the lessor, they must give a 
letter of attorney to some person to enter into and 
deliver the lease upon the land; for a corporation 
cannot appear except by att(»iiey, and they cannot 
substitute an attorney to enter into the common rule, 
nor can they themselves enter on the land and demise 
in person. Q) 

(') Stephens ▼. Elliott, Cro. Eli2. 483. Davies v. Brydges, 2 Roll. 
Abr.21. 

f) Williams v. Ash, Cro. Eliz. 181. Cotton's case, Cro. Elis. 
188. Holland ▼. Hopkins, 4 Leon. 8. 
O Gilb. Eject. 35. See Anon. 1 VenU. 257. 2 Lev. 182. 
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It is also said to be the better way to make an ac- 
tual lease upon the premises when there are joint 
lessors, and their several interests are not known, lest 
they should fail to set out in their declarations the 
several interests which they respectively pass. (') 

Where the proceedings are in an inferior court, 
there also they must proceed by actually sealing a 
lease upon the land, because such courts cannot en- 
force a rule to confess lease, entry, and ouster at the 
trial, inasmuch as they have no authority to imprison 
for disobedience to any of their rules, neither have 
they any way of binding persons who do not come in 
by the ordinary process of the <jourt. (*) 

It appears to be settled, that the rule to confess 
the lease at the trial, does not extend to cases where 
actual entry is required to avoid fines levied with pro* 
clamations ; but this actual eq try relates only to the 
avoidance of the fine, and after it has been made, 
there seems to be no necessity for actually sealing a 
lease upon the premises ; care, however, must be 
taken that the demise laid in the declaration shall 
be subsequent to the entry made to avoid the fine. Q) 

By the execution of the deed on the part of the 
lessor, and the d^very c^ the lease to the lessee, all 
the engagements consequent upon the contract seem 

(>) Gilb. Eject, ib. 

O Ibid. See Comberb. 208. per Byres, J. 

O Berrmghton y. Ptarkfaunt, 2 Str. 1086. Andr. 126. S. C. 
13 East, 489. n. from Mr. Ford's MSS. See also Doe ▼. Watts» 
9EMt,17. 
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to be binding upon the parties by force of the privity 
which the law instantly creates. The lessee accord^ 
ingly is bound thereby to pay the rent reserved, 
although he should never enter or occupy ; because, 
where there is no impediment to his enjoying the pos- 
session, the rent is due by virtue of the contract (') : 
and on the other hand, the lessor having done every 
thing in his power to divest himself of the possession, 
and, to transfer it to the lessee, such an interest is 
transferred before entry, as the lessee may at any 
time reduce into possession, as well after the death 
of the lessor as before: it is, moreover, such an interest 
as he may before entry grant over to anfother, or, if 
he dies before entry, it will go to his executor or 
administrator. 

S09 if the lease is made to two jointly, this interest, 
b^ore the entry of either, will survive, upon the 
death of one of them, to the other, and his executor 
or administrator, any of whom may enter at pleasure^ 
and reduce the contract into actual execution (^)« 
And further, where A* made a lease for years, to 
begin after a pripr leasee and at the end of the time 
a stranger entered before the lessee, it was held that 
the lessee might grant over his term before entry ('). 
SO9 in a similar case, when the lease was limited to 
commence after an estate for life, and the lessor dis- 
seised the tenant for life, the lessee for years was 

(0 Cas. T.Holt. 199, 

O Co. Litt. 46 b. 51 b. 270 b. Wheder ?. Tbon^^ood^ Gro. 
Bliz. 127. 

(D Wyngate y. Marke, Cro« Sliz. 275* Brueston t. Runsford, 
Croesus. 15. 
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considered at liberty to assign his interest, notwith- 
standing the disseisin (') ; and this ofiends against no 
rule of law, for the lease being only in force by 
virtue of the contract, there is no such title to the 
possession transferred, as may give a right of entry 
or a right of action to the assignee in cases of dis- 
puted possession. 

II. It is the best way, however, for the lessee to 
enter as soon as he has the power of so doing ; for if 
the lessor levies a fine before the entry of the lessee, 
and five years elapse after the lessee's right accrues 
before he enters, the term will be barred Q) ; and in 
the case of entry by a stranger before the lessee 
enters, it is said that no action of covenant lies 
against the lessor, because the lessee never was a 
lessee in privity to have that action. (') 

Before entry, likewise, the lessee can maintain no 
possessory action, such as trespass or ejectment ; and 
it has been determined, that the confession of lease, 
entry» and ouster at the trial, in an action of eject- 
ment, does not extend to this kind of entry, which is 
necessaiy on a farming lease. Q) 

After the entry of the lessee, the title to the pos- 
session is complete ; and a relation of a more gc^ 

■ ■ -■ - — ■ - • •• 

(i) Stydsou V. Glass, 2 Brownl. 233. Henning v. Brabason, 
1 Keb. 154. 

O Weale ▼• Lower, PoUexf.54. Saflyn's case, 5 Rep. 123. 

O Vin. Abr. Cov. G. pL 9. 

(4) Langhorne v. Merry, I Sid. 223. See Comb. 209. per Holt, 
C.J. 
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neral nature takes place between the partiea» called 
the privity of estate : by virtue of this relation tiie 
lessee may maintain actions of trespass or ejectment^ 
or any other actions of a possessory nature, and for 
this reason 1^ is no longer privileged as to assigning 
his interest when out of possession by actual ouster; 
because, by such assignment, an actual right of 
entry and of action would be transferred as much as 
in cases of the ouster of the freehold. In the case 
of the crown, some distinctions must be noticed : it 
is cleariy settled, that there can be no disseisin ^ 
the property of the crown, but the lessee of the 
king may be ousted of his possession, and there- 
fore he may have an ejectment ; but, since the pos- 
session is not taken out of the crown, hei may, not- 
withstanding the ouMer, assign over his term to 
another. (') 

In a recent case, t^e court of King's Bench con- 
sidered the execution of the lease without entry 4>y 
the lessee, merely as the inception of the title to the 
lessee, which he might or might not adopt or pet^fect 
at his election ; and they s£udv that although the 
interest transferred by the deed would, upon such 
election, be available from the time of execution, 
and even without entry was capable of being grimted 
^over, yet it was no part of the <estate intended to be 
granted, which, till entry by the lessee, still r^- 
mained in the lessor. (*) 



(i) Leigh's case, Owen, 15. Wyngate y. Marbe» €ro.SUz.275. 
Lee V. Norrts^ Ci^. Eliz.331. 
0) See Copeland V. Stephens, Bamewall and Alderson, 594. 
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But this must l)e understood vdth respect to third 

pttsons^ or to such acts of the parties as require a 

privity of* estate to make them valid: on this principle, 

it was observed by the court, that Littleton's (') 

doctrine respecting releases rested, namely, that a 

release by the lessor to the lessee could not operate 

to enlarge the estate of the lessee,, till actual entry ; 

and this, they said, was confirmed by what was said 

in the 5th Rep. 124 b. and by the conclusion of the 

sixth resolution in the case of Isham v. Morrice (*), 

that if the lessor grants the reversion by that name 

before the lessee enters, nothing passes^ 

In this point of view, concurrent leases operate at 
common law as demises of a future interest Q\ for 
third persons can never be estopped by them from 
shewing that the possession is not in the lessee ; but 
if such a concurrent lease is made for a valuable con- 
sideration at the time of making the contract, it is at 
the election oi the lessee to take it as a common law 
. demise, or as a bargain and sale of the reversion ; and 
it seems, that until the lessee makes his election, no 
release can operate upon such a lease, because no in- 
terest passes out of the lessor, and the old reversion 
remains in him till the expiration of the former 
lease. (0 

With respect to reversionary leases properly so 
called, ' which are limited to commence injuturo, al- 

(«) Sect. 459. (*) Cro. Car. 110. 

(3) Bro. Abr. Attornm. 41 . 

(4) See Darrell v, Gunter, at Nisi Prius, W. Jon. 206. 

k2 
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though upon the execution of the lease an interesse 
termini is transferred, which is transmissible to repre- 
sentatives, yet, if the lessee enters before the time 
fixed for the commencement of his lease in interest, 
it is at the election of the lessor to consider it a dis- 
seisin or not. If the lessor elects to consider it a 
disseisin, no continuance in possession after the ac- 
tual commencement of the lease can purge the dis- 
seisin, because the disseuin having gained a tortious 
fee, it cannot give way to a term for years, which is 
a mere chattel (')• If the lessor brings debt on the 
contract and recovers, it seems that the lessor and 
those claiming under him are concluded, because the 
record is the strongest conclusion that the lessee is in 
for years, which the lessor can possibly admit (•)• So 
where a lease has been made to one in possession, 
and he continues so, it shall be intended that before 
the commencement of the lease the tenant was in 
possession by an agreement between the parties. (^) 

III, The privity of contract is peculiar to the con- 
tracting parties, and remains unaltered, notwith- 
standing any change in their respective interests ; nei- 
ther will it determine with the death of either, but 
descends or is transmitted to their legal representa- 
tives ; but the privity of estate endures no longer than 
the possession is with the lessee, and is destroyed by 



(>) Macdonell v. Weldon, 8 Mod. 54. 1 Str. 550. See Alex^ 
auder v. Dyer, Cro. £liz. 169. Metcalf v. Stavely^ Clay. 97. 
(») Green v. Moody, Godb.384. 
(3) Waller v. Carapion, Cro. Eliz. 906. 
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any change in the disposition of the immediate re- 
version. There are three ways in which the contract 
may undergo a material alteration ; the first is when 
the lessee assigns his term, the second when the 
lessor assigns the reversion, and the third is when 
the lessee has assigned his term, and likewise the 
lessor his reversion, when both the tenant and the 
reversioner will be strangers to the original contract. 
These two last cases may be considered as one,, since 
no distinction affects one of them which doe& not 
also affect the other, for the circumstance of the re- 
version being granted over by the lessor, is the only 
important distinction in both. Our consideration, 
therefore, may be confined to two points; 1. The 
£lssignment of the term ; and S. The assignment of. 
the reversion. 

1. After the absolute assignment of the term, the 
assignee becomes responsible for the payment of rent, 
and the performance of all such covenants as may be 
deemed parcel of the original contract. The general 
nature of these covenants may be explained in a 
few words. If they relate to a thing m esse on the 
land, and tend to the support of the premises, as for 
example, a covenant to repair, they bind the assignee, 
though he should not be named ; if they relate only 
to the performing some act denovo upon the land, the 
consequence of which is permanently beneficial to it, 
they are not considered part of the contract, so as to 
bind the assignee without naming him. Ail other 
covenants for the performance of collateral acts bind 
only the covenanting parties and their representatives, 
even where the word *^ assigns " is inserted in the 

kS 
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covenant. (') It must be remarked, however, that if 
the assignee is bound to the performance of such 
covenants as have been mentioned, he is entitled also 
to the benefit of such covenants, on the part of the 
lessor, as run with the land. 

There are several ways in which a person may 
become an assignee : the assignees of a bankrupt or 
insolvent lessee are assignees ; so also are judgment 
creditors, where the term is taken in execution, and 
tenants by statute merchant or elegit (*), as also exe- 
cutors and administrators. All these may, for the 
present, be considered assignees by consequence of 
laW) although some distinctions exist between them» 
which will be mentioned in the sequel. Besides 
these, there is the more obvious mode of assignment 
by deed or otherwise. 

Assignments of leases in writing must be made by 
an instrument in writing; and it has been deter- 
mined that, although less than three years of the 
term remain unexpired, the assignment of the term 
does not come within the proviso of the second sec- 
tion of the statute of frauds, for saving leases by 
parol made according to the restrictions of that sec- 
tion (^). No particular form is requisite for an assign- 

(i) Lucas V. How, Sir Tho. Raym. 250. Co. Litt. 215 b. See 
also the following cases: Spencer's case, 5 Rep. 15 a. Mathusis v. 
Westbrook, Moor. 527. Gouldsb. 175. Cro. Eliz. 599. 617. 
Lougher v. Williams, 2 Lev. 92. Tatem v. Chaplin, 2 H. Bl. 133. 
The Corporation of Congleton v. Fattison, 10 East, 130. Webb 
V. Russell, 3 T. R. 393. Stokes f. Russell, 3 T. R. 678. S. C. 
1 H. Bl. 562. in Exchequer Ch. 

C) SceSpcncer's case, 5 Rep. 17 a. * (*) Anon. 1 t^entr. 382. 
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ment ; the only directions of the statute of fiiuds 
are, that it shall be by deed or note in, writing, and 
signed by the party assigning ; and it has been held 
that it may be by any note in writing, not purport- 
ing to be a deed, and requires no sealing or delivery.(') 

To constitute an assignee of a lease, there must be 
an assignment substantially of the whole interest ; if 
there is a reversion of a single day, there is no privity 
between the original lessor and the assignee, but it 
is merely a derivative contract or underlease (*) : but 
if the whole term is transferred, although a reni; is 
reserved to the original lessee, with a power of re- 
entry for the non-payment of it, yet it was the 
opinion of BuUer, J. that there would be a sufficient 
privity to render the assignee liable to the original 
contract. Q) 

In the case of devisees of terms it has been held, 
that the entry of the executor is sufficient to charge 
them with possession, if the executor has assented to 
the bequest (*). In other cases, something beyond 
the b'are execution of the deed, on the part of the 
grantor, is necessary to pass the estate to the as- 
simee ; but it does not seem to have been yet deter- 
mined what should be considered sufficient for that 



(«) Beck V. Phillips, 5 Burr. 2827. If it be the Msigi>nieiit of 
the reversion after an underlease, it roust be by deed. Beely v* Parry, 
3 Lev. 155« 

C) Litt. sect. 483. Co. Litt. 281 b. Crusoe v. Bugby, 3 Wils. 
237^ Kinnersley v. Orpe, Dougl. 56. H9lfojrd v. Hatch, Pougl. 
183. Eaton v. Jaques, Doug. 460. 

(3) Palmer v. Edwards, Dougl. 187 n. 

C) 3 Leon. 6. 

K 4 
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purpose on the part of the assignee. It seems 
clear, that in the case of the original lessee, until 
entry, an interest similar to the interesse termini in 
reversionary leases is the only interest transferred 
by the execution of the lease ; but in the case of 
assignments, although the point remains undeter- 
mined by any positive decisions, yet the bias of the 
courts seems to be, to consider the possession as 
unilecessary to the perfection of the assignment. 

In the case of Copeland v. Stephens (*)> the court 
expressed a strong opinion, that no actual entry or 
possession by the assignee was necessary to perfect 
the assignment j and the proposition was then said to 
be directly pending before the judges in the case of 
Williams v. Bosanquet. 

In the case of Eaton v. Jaques ('), the question 
was, whether a mortgagee, who had by mistake 
taken an assignment instead of an underlease, 
should be considered as having taken so absolute a 
conveyance of the term as to render him liable for 
the rent ; it was there held, that the assignment, 
b^ing only a mortgage security, the mortgagee was 
not liable; because, even after the legal forfeiture, 
the mortgagee could not obtain possession except by 
an action of ejectment, and consequently it could 
not be considered an assignment of all the mort* 
gagor's estate, right, title, and interest. BuUer, J. 
in the same case, stated further his opinion to be^ 
that, even when the assignment is absolute, the as- 

O 1 Baraewall and Alderaon, 594. («) DougL 460. 
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signee is not liable without possession. The distinc* 
tion, he said, was between the naked right and the 
beneficial enjoyment ; and there were cases 4u Danv. 
Abr. V. ii. 484. tit. Rent, where the court declared^ 
that the ground upon which assignees were liable, 
was, that they enjoyed the profits : but the doctrine 
here laid down by Mr. Justice Buller has been often 
disputed (') ; and in the case of Westerdell v. Dale (^), 
Lord Kenyon observed, that a mortgagee, whether 
in or out of possession, must be considered as the 
legal owner, although his title may be subject to 
equitable interests. It was said, he observed^ in one 
of the cases, that a mortgagee was only liable when 
in possession ; and that what proved this point was, 
that in charging the mortgagee, it was necessary to 
state in pleading, that he entered and was possessed ; 
but, with great deference to the learned judge who 
gave that reason, he doubted it, and he considered 
those as mere formal words. 

In the case of Copeland v. Stephens so often 
cited ('), the court, in delivering its judgment, 
stated it to be their opinion, that the general assign-* 
ment of a bankrupt's personal estate under his con^ 
mission did not vest a term of years in his assignees, 
unless they did some act to manifest their assent to 
the assignment, as it regards the term and their ac- 
ceptance of the estate. An assignment by commis- 
sioners of bankrupt is the execution of a 'statutable 
power, given to them for a particular purpose, viz. 



(«) Stone ▼. Evans,, 7 Ewt. 341. (*) 7 T. R. 312. 

(») Ubisuprii, 
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the payment of the debts of the bankrapt. Nothing 
passes from them, for nothing was previously vested 
in them ; whatever passes, passes by force of the 
statute, and for the purpose of efiecting the object 
of the statute. The acceptance, therefore, of a term 
which might be a charge upon the creditors, could 
not be within the scope of their trust or duty. In 
this respect, such a term was held to difier from the 
debts of the bankrupt, and his unincumbered eflects 
and chattels. Several cases ('), they said, were to 
be found in the books, which have been decided on 
this principle; and in the principal case, although 
the court was not decided as to what should be con^ 
sidered a sufficient acceptance on the part of the 
assignees, yet, by their judgment, they fully sup- 
ported the doctrine laid down in the preceding cases. 
In that case, it was not necessary to decide the mode 
df acceptance, because it was a special and peculiar 
fact stated, that there was only a general assignment 
under a commission of bankrupt, not accompanied 
or followed by notice of the existence of the term» 
nor by any act of acceptance, entry, or possession^ 

- The assignees must elect to take promptly («) ; and 
their election may be presumed from their acts in 
pais^ without any actual or formal election Q) ; but 
where the assignees of a bankrupt lessee advertised a 
sole by auction, without stating themselves to be po0- 



(') BourdiUon y. Daltoo, Peak. N. P. Ca. 238. Turner v. Rich- 
ardson, 7£a8t»335. 
C) Hanson ? . 6leven8on» ] ^lumew. and Aid* 303. 
(') Thomas ▼. Ketteridge, 7 Taunt. 206. 
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sessed thereof, and no bidder oflferingy ihi&y never 
took possession in fact of the premises ; the advertise- 
ment was held to be no evidence of their election, 
and consequently they never had such a possesion 
as to render them liable ('). Neither does it appear 
that possession taken generally would amount ta 
acceptance of the lease ; but if the assignees are in 
possession, and suspend their election, it has been 
determined, that they are in equity liable to pay the 
rent during the time they retain possession (*)• If 
the assignees elect to take the lease, they cannot 
afterwards renounce, because it turns out a bad 
bargain; (^) 

Before the stat. 49 Geo. III. c. 121. a lessor could 
not compel the assignees to make their election, and 
the bankrupt, though dispossessed of all his property, 
was liable for all the rent accruing since his bank- 
ruptcy {^). The law could not, with justice, remain 
So ; and accordingly that statute has provided, that 
where the assignees accept the lease, the bankrupt 
shall not be liable for rent accrued after such accept- 
ance, or for any breach of covenant ; and if the 
assignees, on application to them, decline to make 
their election immediately, the lessor, his heirs ot 
assigns, may apply by petition to the Lord Chan- 
cellor. If the assignees refuse to accept the leade, 

■ - 

(I) Turner v. Richardson, 7 East, 335. Broom y. Robinson, 
c>ted ibid, p. 339. 

(*) Ex-parte Mauodrell in re Duck, 2 Madd. Cb. Ca. 315. 

(3) Turner v. Richardson, supr^ 

(!»} Mills V. AurioU 1 U. Bl. 437. affirmed in K. B. 4 T. R. 94. 
See Wadbam v. Marlovr, 8 East, 3I4 n. 
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and deliver it to the lessor, such a delivery upon their 
part is a determination of the lease, according to the 
provisions of the same statute, 49 Geo. III. c. 121. 
% 19. (') Where, therefore, a lease for years was made 
with a covenant that the lessee should take a going off 
crop, on the expiration of the lease by effluxion of 
time, or other sooner determination of the term, the 
delivery of the lease by the assignees was considered 
a determination of the term within the meaning of 
the covenant, and Entitled the assignees to the benefit 
of the going off crop. (*) 

Executors and administrators, although they are 
bound by the privity of contract of their testators or 
intestates, and consequently are liable in the same 
degree, as long as they have assets ('), notwith- 
standing the lessee has assigned in his life-time, 
yet, if the term vests in them, they are in some 
respects mere assigns in law. Executors and admini- 
strators are not at liberty to waive a term Q\ because 
they must either waive the administration altc^ether, 
or not take any part ; but after they have elected to 
take the administration, they are liable out of their 
own proper goods for the payment of rent and 
breaches of covenant ; for nothing shall be assets but 
the surplus value of the land; and therefore the 
—^^— — — ■ — ^_^_„^.^»^.^ 

(') Ex-parte Nixon, 1 Rose. B. C. 445. staled in 2 Madd. 319. 
(») £x*parte Maundrell in re Duck, 2 Madd. 315. 

(3) C<^iU V. Freelove. 3 Mod. 325. Ventr. 210. 2 Bac. Abr. 
19 o. lBl.Rep.441. 

(4) Calyy.Jocelyn, AleyD.34. Roystonv.Cordye, ib.42. Paulc 
r. Moody, 2 Roll. Rep. 131. Bolton v. Cannon, 1 Ventr. 271* 
Sackvill V. Etans^ Freem. 171. Tihiey v. Norris, Garth. 519. 
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profits of the land proportionate to the rent, being 
taken to his own use, the executor or administrator 
is chargeable for it as his own debt ; and it cannot 
be presumed in law that the land is of no value; 
but on the contr^, the land shall be intended, primd 
facie J to be of greater value than the rent *; and if it 
should be of less, it must be alleged specially, and a 
suitable abatement will be made, in proportion to the 
deficiency ('). If an executor or administrator assigns 
over his interest, he still remains liable, though he is 
no longer liable out of his own effects, but only as 
long as he has assets of the testator. Q 

It has been determined, that a mortgagee of a term 
may assign the term without being in actual pos- 
session, for the mortgagor is tenant at will to the 
mortgagee ; and although the assignment will deter- 
mine such a tenancy, yet the mortgagor's continuing 
in after the assignment is no disseisin, but he becomes 
tenant at sufierance to the assignee : neither would an 
action of ejectment brought by the assignee to obtain 
possession, amount to an admission of a disseisin, be- 
cause such an action only admits the want of actual 
possession (')• With respect, however, to conusees oC^ 
statutes, or where the term is taken in execution under 
a judgment, the assignment of the term, without actual 
possession at the time of the assignment, is void, 

(') Billinghurst y. Spearman, Salk. 297* Howse v. Webster^ 
Yelv. 103. Maule ▼. Caefiyn, Cro. Jac. 459. 

(«) Bachelor y.Crage, Cro. Car. 188. Joddrell v. Cowell, Annaly. 
343. Udier v. Cadberd, 1 Sid. 266. and see 1 Freem. 338. Jen- 
kins V. Hermitage, 1 Freem. 377. 

(3) Smarde v. Williams, 3 Lev. 388. 
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bepause these asaignmaats operate m ifwitum. In a 
case^ therefore, where the conusee .<^ a statute e^ 
tanded the tenn, and a liberate was returned executed, 
hilt the conusee never entered, his aas^nment during 
the possession of the tenant was held void, because 
the continuance of possession of the conusor amounted 
to an ouBter; iad Holt, C. J. said, that the possession 
of the BMrtgagor was the possession <^the mortgf^gee ; 
but it was otherwise in this case. (') 

It may be further observed, that where a term is 
affected by an ekigit or ^fieri Jachs, it is so affected 
from the time that the ekgit or ^fieri facias is lodged 
in the sheriff's hands : if) therefore, the lessee ass^s 
it Afler that, the judgment creditor may sdl the term, 
Mtdvfais v€»dee will be entitled against the aatignee 
4)f the debtor. <') 

Since the assignee is only liable in respect of the 
privity of estate, if he parta with his interest by as- 
signment to another, he is no longer liable ('), because 
the privity of estate is determined by his as^gnment 
aver ; and this not only renders him free from liabi- 
JLity for rent accruing and breaches of covenant sub- 
,aequent to his assignment, but there seems to be no 
iQgal mode of waking him responsible for rent due 
and. breaches of covenant duriqg the time be enjoyed 
the profits (^). The assignment, too, may be made 
without notice to the lessor, or the assignee of the 

(>) HaoDam 7. Woodford, Css. T. Holt. 2€3. 

(^) BurdoQ ?. KeoDsdy, 3 Atk. 739. 

(3) Pitcher T. Tovey» Carth. 177. 4 Mod. 71. 12 Mod. 23. 

(^) See post (] 44) and 2 Madd. Ch. Ca. 342. 
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revision } for although in one case, PoUexfen and 
Rokeby, J J. thought the assignment not complete 
without notice, and judgment was given accordinglj, 
yet ail the reports agree that this was afterwards 
i^versed; and it has since been often denied that 
notice is at all necessary to discharge the assignee 
from the obligations arising from the privity of 
estate which existed before his assignment over (')« 
So also where (^) covenant was brought for rent 
against an assignee, who pleaded an assignment over 
before rent due, to which the plaintiff replied, that 
after the assignment the defendant remained in 
possession, and traversed the entry and possession of 
thetiiecond assignee, the court held the replication 
bad, without idleging the second assigtiiAent to be 
ftvmdulent ; ifor the assignment had passed all the 
interest, and iJie second assignee was possessed im 
law, and therefore liable, and merely the naked pos- 
session remained with the mesne Msignee. 

It saems to be settled that there is do fraud ia the 
assignee of a lease assigning over to whom he pleases, 
with a view of getting rid of the term C) i for the 
original contract always remains the same between 
the original parties; and with respect to express 
covenants running with the land, the assignee of the 
reversion is not without an adequate remedy against 
tiie original lessee or his representatives, who must 



(') Keightley v. Bulkeley, 3 Lev. 295. See Cook ▼• Harris, 
1 Ld. Ravm. 267. 

(») Walker v. Rees, Dougl. 4&1. n, 1. ed M. That ftaud may 
be averred in such a cas^ eee Knight v. Freeman, 1 Veatr. S31. 

(') Taybr v. Shum, 1 Bos. and Pull. 21. 
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be intended to be responsible persons. The assignee, 
therefore, may assign to a bankrupt or an insolvent, 
and will not be chargeable for the rent, or for the 
performance of covenants running with the land after 
such assignment (')• In the case of Valiant v. Dodo- 
mede (^), Dodomede the assignee offered to surrender 
the lease to the lessor, but the lessor refused to 
accept it ; upon which a premium was given to an 
insolvent to take it^ and this was conaidered no 
fraud. 

In Philpot V. Hoare Q\ the reason why the assign- 
ment to the insolvent was held invalid was, because 
it was a fraudulent assignment, the assignee having 
assigned to an agent of her own, and received the 
profits of the premises ; and Lord Hardwicke said, 
that if it had been proved to him that the rent re- 
served had been too great, or that the assignee had 
offered fto surrender the lease to the landlord, it 
would have gone a greiat way with him. In the 
report of the case by Atkyns, it is said, the defendant 
was not only decreed to answer the rent, but the 
fhiudulent assignment was set aside. 

In the case of Taylor v. Shum (♦), Lord C. J. Eyre 
expressed himself in the following terms : The only 
question is, whether the defendants (the assignees) 
could assign to whom they pleased, so as to destroy 
their own liability. If you have no remedy against 



(') Lekeux v. Nash, Str. 1221. at Nisi Prius. 

(*) 2 Atk. 546. O 2 Atk. 219. Amb. 480. 

O lBo8.&Fidl.21. 
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to 

flie ksidgOeei yoti mudt lose your rent, and get pos- 
session^ ^f the premked a!^ soon as yoir can. The only 
tiafi^ wh^e a question of frattd could arise is, where 
the iissf^or has kept possessibn of the premises of 
iHiidh ii^ tiiakes profit, and has made an assignment 
to prevent responsibility. But even then, if the pos- 
session be profitable, there will be always something 
on the premises for the landlord to distrain ; so that 
I doubt whether there can be ever such a thing aa a 
fhiiidulent assignment, and whether an issue on such 
a' poiirt can ever be well taken. It is clear that there 
is HO' fraud in assigning to a beggar, or to a person 
leaving the kingdom, 'provided the assignment be 
executed before his departure. The defendants had 
a right to divest themselves of the interest by the 
mere form of an assignment, which drives the plaintiff 
to take possession. 

# 

In coQ3equence, however, of the state of the law 
upon this point, it is usual and necesisary, in all assign- 
ments by the act of the party, to. infirodace a cove* 
nant of indemnity from the assignee for the payment 
of the rent and performance of the covenants ; and 
even when the assignor, who was the personal repre- 
sentative of the lessee, could not enter into a cove- 
nant for title, Lord Eldon thought, that on general 
principles a covenant of indemnity could not be 
omitted in a specific performance of a contract for 
the assignment of a lease ; and he said there never 
was an instance of an assignment drawn with proper 
caution which did not contain such a covenant (')• 



■^» 



0) Staines v. Morris^ 1 Ves. andBeaxm 10. 

L 



10 ..,<rXs9mj^Tw* i 7|C*.X 

.%^;S^^*i*'W^^'^^«?» Wil?l»M*n«rt«' WOW* 

.f^ of.lpTy, .ivEtd not. b^ng thereby lia^Je lK>'tb9'MV«> 
.^i^t^jof ,tl}e J£asc^ can require no indemni^ j^Di^ 
^. assignee or purduser of such equity 4>f mdwi^k^ 

idt ' . ' ■ .■-.■■■■'■'■'. 

We have ^qnthat equity giv^ reUe;f to A;laimt^4 
for.h,is ];eDt ^.qise? of as&igmnept, ^^e^i^,9^^giPr 
meiit is nietdy colourable an^ fit^^f^^i tJ^St^'ff^^ 
^ion remaining with tlu ^s&ignor^^^ty vrill.fli4(k]gfyje 
relief where, although the ^aig^^owRt ^iqeaUtJrti# 
had bjcen made for the pm]^seof.d^Briypig<1^eli^^ 
lord of his legal remedit^.fqi f^i^t. dife,;^ hc^l^o^' 
covenant previous to the assig^u^^QjU,- ^p tb^^^A^ajot' 
Treacle v. Coke('), theqejfofe, .it; wa^^ Ji^ld,, j^ fi^W^ 
that the assignee of a l^a^ w^olfad.qssigp^i 9)^» 
should he iiablp jn eq^uiftr ,^^ theiTeqf;. i^miuB'J^ 
tjme 'he/ei^pyed t^e Uod j ,for,tl)oi^g^„ ifl stJQCtq/^ 
of law, there w- no; privily oi^je>t^e tp fd^Mg^uM^ 
a^'^«e, yet in e^uitjy he is cbaigeattle fof suplvj^e 
«8 he receivjed the profits. .., ■■,, ■ 

The as^j^ees of a bankrupt .may, like b1[ (Otiet 
ass^eesi after election to take the lease, exon^^^ 
themselves from an^ future claimsi by aasigning .the 



('] \rUki1iKT.Fr7. 1 Meriv. Gh. Ga. 264. S«e also P«mbcr v. 
Mathen, 1 Bro. 52. 

0) 1 Verti. 165. S.P. MSS. cate citad SMadd. Cb. Ca. 342. 
Gilb^sLexPmtoria.362. 1 Fonbl. Tr.Bqoitf, 361. 






tfid^'tite tl^ Iheii': void btit^y ac<cetittrh(^ < bf 'tii^ 16^ 
^Oi^lited the Baokrupt ftoin all' t\utb& cfPl^is laid(f- 
•lai^ tl^ v«t«! boiHdid,;if l^ey assigned it, td Mb 
CtK%im «s^% i» & don<fjE^ responsible persbii. 
It appeared, that prior to the acceptance of the l^ate 
by the assignees under the general assignment of the 
%iMJleiiipt*s^tate aiid effects, inwhich there was' no 
i^il^ii^s^ a^tbthisl^d, ^6 assignees anif the' 'bank* 
YO^OS^i^d^td l^di'rehd^the lease to the Uktor ; and 
«ftii%«Mi^ &e ^i^iigne^ bavihg ilii^'itdediy ac^teil 
^Sbii^isuk^ di^^rtlke tease to k^ insolvent pei-- 
^<tei' ^Ito^ieg^JriaiifeUbr'saia, thit'before 'thfe act 
^^BIk^. ItL''«fae'^s^ees'itir^t'have assign^ tb 
^ blg^lg^^ 'ft w^ ritii^itdl! contended, that liaving ac- 
4i6^tm. tfa^ '-teiis^, '^fey could no^ assigfa }' buf that 
ife^y i&iMiiissi^' to 'i^'^UMdjU^ ^sjibiisrble ayl^ee. 
1%%i»-d^ciiri to ^3^ ^rHo ^nild Answer t)iat descrip. 
IttAl and fit Wliat^y tl^echfiir^f aVid'res|k)nsibility 
d^aflMi^irignte coidldt)e esli^akd;' The a^t ^silent 
ti]p(te<^ ^ject; and Mdst tie taken i<y hav^'l'^l^ th& 
law as it was before in regard to the iight of aligning. 

' 'If a lease ]A a mere lease by estoppel, without 
iaknig^ ^Skci in interest or possession, the assignment 
df siKill ^ lease has none of the incidents of hondjide 
leasea;^ for there is no privity of estate, and the 
estoppel cannot be transferred by ah assignment (*)• 






(■) Onslow V. Corrie» 2 Mad. Ch. Ca. 330. 

(*) Awder v.^okes, Moor, 419. Cro. Eliz. 437. 

l2 



2. If the lessor assigns his reyemaQ, the oaky relsu 
tioB which can exist bet^en^th^ ofiginal lessee Gi his 
assignee and the a^gnee df the reversion, is aprivitjr 
of estate ; and although this privity wotild entitle the 
ai^gnee of the reversions to th^ benefits and <;crven£int8 
implied in the ^neral nation of a lease, there was no 
method by which he could enAxrce the performance 
of express covenants before the Stat, 3* Hen^VIII^ 
c. 34. respecting grantees of reversions. That statute 
hjajs created what has been called a third species of 
privity in this respect ; it continues to the assignee of 
the reversion vl quasi privity of conrtract in respect of 
the estate ; but where the privity of estate fails^ tlm 
will fail also. (') 

At the common law the covenant did not pass with 
the assignment of the reversion^ because it was inerely 
a personal contract^and the benefit ti^d^erred would 
have been a right of acticm (')• So also before the 
same statute^^ notwithstanding the attornment of the 
particular tenant, the ass^ee of the reversion could 
not take advairtage of any condition of. re^^ntry, be- 
cause a right of entry could be no more transferred 
than a right of action. In both these particulars the 
Stat. 32 Hen. VIIL c. 34. has effected a great change^ 
by giving to assignees of the reversion both a right 
of entry and a right of action in all cases illative to 
the reversion, and on breaches of covenants which 
run with the land. It has been remarked, that the 
Stat. 32 Hen.VIII. allows the assignees the benefit of 



(') See Barker F. Darner, Garth. 183. 

(*) See Stevenson v. Lambard» 3 East, 575. 
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Gcmditioiis of xe-entry only.fw non-payment oiieuXf 
and commission of waste, and fc^rfeitures of a similar 
kind; for where it speaks of otherforfeitures, it must 
be undersood of othfer forfeitures of the same nature, 
ffnch as of a condition to do or omit something in- 
ddent to the reversion, as the payment of rent^ or 
for the benefit of the estate, as the non-commission 
0f waste* C) 

The assignee of part of the reversion, if it be im- 
mediate upon the estate for years, is a grantee of the 
reversion within the statute Q) ; but where the per* 
$on entitled to the immediate reversion acquired the 
inheritance in fee, by which the immediate reversion 
was extinguished, it was held that he could not have 
die benefit of the statute, because the reversion to 
which the rent and .covenants were incident, was 
extinguished and gone. Q) 

A devisee is an assignee within the statute (*)i 
and it h^ been determined, that the.aa3igQee. of the 
reversion of copyhold Iq^nds is an assignee within the 
intention and equity of the statute ; for it was said, 
that the only reason why copyhold lands were not 
considered to be within the province of. other sta*- 
tutes which contain general words, was, because of 
tiie lord's prejudice j but in this case, no prejudice 
could arise to , the lord ; and since it was a remedial 



(0 1 Saund. 268.. n. 16. 

C) Co. Litt. 215 a. 1 Roll. Rep. 80. Kidwelly ▼. Brand, 
Flow, 70. 

O Webb v.Ruascll. 3T.R.402, 

O Machell v.Dunton, 2Leoii.33. . 
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statute, -it miost be coiostraed inilie ftMyCIAigiSl ^udP 

r • . . 

beneficial maimer. (^) ^ • ..^^^j. . 

' Aflugnees of the reveraon in part of fiib kOidblBMy^ 
have the benefit ef ccrraiflnts which ttffi ^^Mf'^^*' 
latld^ but they are not within the equity of the^ate^' 
tote with respect' to conditions of re-elMy;- ^Hm^ 
grounds of thib diMmction ate odndsely^t|flailied'b)^ 
Holroyd, J. in aiate cdse in the co«j« 4>f |C. ^4t^ 
The wcNrds of the idtatute are, << lliailMdig^f^^iQilhattr 
^'have the likeiuivantages against' the^ile^i^im 
^ 'nonpayment of rent, or fordoitiqg'ol^wikMie i^rMhilEi 
^'forfeiture, its the lessorsJw^<^ ^bav^hvl/^ I'Mowy 
if'tiie^ lessot Assigned .the ret^M^iCfn-rtn^paft 41^^^ 
premises, his right of entty- would cleatly teogooft; 
according to Kfif ght!^ case (0 ) ^^^ witb' ttite) reqieek 
to eovenantSi tiie ' lestor fliigbt^ * M tiie ^itbimiibn^xkw;} 
maintain covenant, liotwitlistatMling^^iisialfetfKiioacaf 
the reversion in part of the land^ The assigned; 'Of 
the reversion in part, therefore, according to the 
strict meanibg of the statute, is entMedt to ^ l^ddefit 
of covenants, but not of-conditions fM Fe^ti»Ilt5^q^ *^ 

In the case of landslet for 3^eaiirs, and jriB^a gttn d a 
mortgaged, the lease pVotects the possmsiiMi o^ the 
tenant against the mwtgagee } but since the^tinadt 



i*a»«a 



(') Glover ▼. Cap^» 3 Lev. 326. See Heydoa's casc^ ^ B^p^ § a. 

C) Twyoftm v. Pickard» 2 Bam. & Aid. 105, "' \^ 

O 5Rep.55b. . ^ , . ; 

(«) Kitehifrv. ComptoD, 1 Sid 157. Lee-^AfBoM, 4Leon^7. 
Twynam ▼. Pickard» 2 Barn, and Aid. 105. See Co. liu. ^15 a. 
The king is an exception, for he may have the benefit of a condition 
for re-entry after assignment of the reversion in part. Quttre, whe* 
ther Us assignee is also enUtled to it ? 



s 

HtuatiDn of the mortgagee^ has b^ea {^ttended ^s^itl^ . 
more difBcuIty than the case of most assignees of the 
rtrMraCm* Iftbemor%f|gor.cpQti&u«8mfQ^ 
IB like' a tenant at will to the mor^gagee^ . but Jb^ q^i 
njpt be turned out by force^j /or the mortgage^r mqsjtf 
briqg an action of ejectments Ifthelftnij is u^ie^. 
pi^^viotts to tb6 mortgage, the xent ^ inthp ^\<^ 
g^ee by right; but, by a tacit aig^pgfmentr Ji>fel ' 
ibMtgagiK', akhoqgh not accoui^:aUe to th^ moFtf 
gui^Of receives. the rents: and proliMs : the mort^ 
gtgee, however, mfiy put a^ end to this (uarmg/^^^^W 
bjr ' Squiring < t^ .^fxayment of it > to ' hiixiself } sif^ ak 
ttou^ tbe 'lease protects the possession of >tb€i ten^t^ 
the courts haMe allowed the mortgagee ^to bnng an 
aolipAiQf lejtelment^ if he has giyf» poticj^utP th<^ 
tattint^tiiati he doestiipt^iut^id to dis&url^fhi^,ppfse;^ 
sb)ni> rbttt iooly i lieqnirea.tbe. sent, to bp pai(l tfit i jl^inow 
And^fiq^ to the biortgagos. .1 • fr . . ,, ,, ,,, 

>^Mo$s Vi GulljifPori^C)^. th»rq»€pt|on was^^iy^ft^er 
a mprtg^ge^ after giving noticf^ 9^ <the j^j^tg^e^ is) 
the tenant in possession under a lease prior to the 
ihnr l g a g e, was entitled to the rent ftireju: i^ttbe time 
<ifft&e notice, as weU as to what j^ecrued after^airds. 
In this case, the mortgagor became^ bankrupt^ ai^ the 
rent m qu es tion had been demanded by 4he assignees 
before notice of the mortgage, but it had n6t been 
paid. It was observed by the court, that before the 

f ^ * m l MM Ill ■ II ^^ I \ > »* I * ■ ■ 



'(,<) Bzparte Wibon. 2 Ves. and B. 252. 
O DouiO. 279. 282. 
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Stat. 2 Ann* relating to attornments, attornment .^as 
i^ecessary on the principle of notice to the tenant y 
but when it took place, it certainly h^ re^tion 
back to the grant. Since the statute, the conveyance 
is complete without attornment ; but there is a ipo* 
vision, that the tenant shall not' be prejudiced iqr 
any act done by him as holding under the grantpr 
till he has had notice of the deed : the paypaent^ 
therefore, said Lord Mansfield, before such 'notice, 
is good* With ; his protection the tenant is to be 
considered hy force of th^ statute as having attorned 
at the time of the execution of the grant. In the 
present instance, the court observed, the tenant had 
suffered no injury : no rent was demanded which wa» 
paid before he knew of the mortgage. He ha4 the 
rent still in his hands, and was bound to pay it accord- 
ingly to the legal title. The mortgagee, therefore, 
after notice, having distrained for the whole rent 
arrear, was held to be well justified, and the remedy 
was considered a very proper additional advantage to 
the mortgs^ees to prevent collusion between the 
mortgagors and the tenant. 

The assignee of the reversion may sue both the 
lessee and his assignee in poi^session at the same 
time, for breach of covenants which run with the land ; 
but execution can be taken out only against f^pe of 
them (- )« It was resolved also Jby the court in a ca$e 
in Lord Holt's time, that this statute W4>uld epable 
the lessor, after granting over the reversion, to bring 

Q) Bret ▼. Cumberland, Cro. Jac. 399, 521. See Br>. Cot. 32. 



'-\ 



Sect* v.] cormdered as Omtracts. ISS 

an action of covenaqt aa well {is debt agaimt thf^ 
s|B6ignee of the term for arrears duip j^foretb^ gOWt 
of the i?e¥ersion» (" ) 



SECTION THE FIFTH, 

Of Forfeiture. 

A.S it is the object of the present chapter to 
consider leases as subjects of contract, it will be 
unnecessary to consider such general ^^auses of ibr- 
^iture as arise from the commission of criminal 
oifiences against the laws of the country^ the bene^t 
of which accrues to the crown, and which hsvv^ dq 
tendenoy to annul the contract between the parties* 

Forfeiture may take place either by some act in 
law which is inconsistent with the interest supposed 
to be demised, or by the breach of a condition, whicb 
may give a title of re-entry, or make the lease itaelf 

ipso facto void. 

« .» . . 

The only conveys^nee by which a leasee for ye^rs 
can create a forfeiture of his estate, is a feofiment^ 
because it is the only way in which he can create a 
freehold by disseisin. To make a feoffinent valid, 
nothing is wanting but the possession, and when the 
feoffor has it, though it be but a naked one, the 
Uvery will create a freehold by disseising. |t is 
for this reason that a fine is said to be a forfeiture, 
for a feoffinent is requisite to create a previous free- 
hold by disseisin, for the purpose of levying a fine ; 

I ■ -II .r ■ - I ■ ^ ■- - ■ , .1 - . . 

(>) Midgley v^ Iiovelace^ Garth. 290. 
(*) Sand, on Uses, vol. 2. tit. Feofihient. 



bul i£<9mh a fine is le^if^ hj Mia.^nnajjit f^r.^f^iMiii^iai 
mkxf^M neowfuy •ta;awi4 tbfi .estate £»- y«Wir 
«Ni : if the tesveaiafi is oQiiveyed . tPiei: befine 9^~ 
elrti^« it se^ps thai the fotfeitiue <:a^ot he tak^- 
ediKatttage cf bj the entry of the grantee ipf t^ 
reireraic^ beeause a ]%ht of entcy . caiiiiip^tbe tim!^ 
fimed C>* «^9 tiawever, the I^bsc^ does apt ^!^v f<»v 
t^ fi;«feitiif% it seems that he is §Qt|tk4 Xo^yf^ypmpk 
after the tenn ended to avoid the fine. (*) 

.If a tenant for yearSf th^ reyersion or riemfooi^^}; 
b^ing in the king^ makes a^.fe^iffinent in, f^^ t^i^.^i^ 
a forfeiture, although no revecsiop or remgind^. i^ 
b^ devested out of the king ; and the reason giv^n is 
in respect of the solemnity of the feoffinent by livery, 
tending to tlie king's disherison. (') 

So, if ^e l^s^ee sues a mit^ or tiesoits to a renie^jr 
which claims 6v supposes a right ib tihe freehold ;. tnr 
wheri^, in an action grounded oil tike leake, he resists 
th6 demand, under the pretence of a h^h^4]li:yn^st 
in the land; or if he acknowledges the fee to'b^fn 
a stranger ; he is estopped by the record from claim- 
ing any thing under the lessor. (*) ' » -^ '- 

■■ ' - ' 

(0 €ee Feim r. Smart, \2 East, 444. f . i 

(•) Whatef ¥*Taiicffed« Tho. Rajio* 219. See Comb.78. jKbm 
it is aaidU that if lessee for tweoqr yean leases for^ten, an4 a $oe is 
levied, he must enter or be barred ; that is, he must enter before 
the under-lease expires ; for it is added, •♦though his entry Vn any 
other account would have made him a trespassed." i3iyer,'354 b« b 
cited ; but the reference seems not very direct, ideo qu«re. 

{*) Co.Idtt. 251b. 

(4) See Bae. Abr. Lease T., which dies tUe toBdwikig caMS; 
Didcaey v. Spencer, 3Leoii. 169. Modr 91 1/* CkNddiib. 40/ Godb. 
105. Backhouse's case, 4 Leoa. 3. Dy. 209. pi. 21. iii maig. 
2Ler.52. Ce. Litt. 339.' 



flaffinrt>rt^HyMuffl^ ]te& to ^thie^iioii^i^flfjnfwQr ^ 

th^'l^ajl^ ^ffiout the }il6^fee of ihe l«Mor; ^vliib 
(^Md^M, ia ikey t^d tti the defdbsabce of 1it» 
eiO^ B^ore ksne^ural teraunatioir, in tisAfom*,' 
ii^<i^$ieh* 4M Uiir itself Mi pttnidtA tm adieqitatiJ 
Yesiedy) ue* iegarded witli some de^^ee of jeaioiuif* 

Whenever a condition is reserved for non-payment 
ojf rent, tlie utmost precision is requited by the com« 
mon law In the performance of certain previous cei^ 
monifes; iii order to enable the lessor to take advalkitiige 
of it''"- " ' • ..-.,.,... 



r 
I 



1. There must be a demand made for the'rent^ 
^hppgl^by speoi^l fipns^t of the parties a re-entry 
WY J?P ^^r 4efajijilt of payment withQ^t {^ly demand (,'). 
^7^9, Icing, iiJtd^^d^ Wy .take adyantage of such, ^ 
<^c^tipi?ijyvit|i9.ut,dc^^ but the graptee of tl^e^ 
^ven^pn frpi](i the crowp canpot. (*) ^ , 



I ^ ^ 'V; S '. '\ * 



£• The demand^ n;mst be of ihe precise r^nt due Q\ 
It has. been said^. therefore, that if ja lease for years 
be made^ rendering ytjf reAt» and Ihere be £8. in 
itiesj:, abid tt the !rent^y th^ lessor demandi iglO 
Verify' it is hot a good deiiiknd to take advahfa^e of 

; (') Jlrq. Abr. Dcmaunde^ 19. J^I^tlcr^^ 5?. Brp. AbrV Con^. 
216, lb. Entry (JoDjieable,^, 14. 39. , / / 

(*) Dyer, 87 b. Semble, the Idng might hwr^giiuited a^^nditioD 
,(0 ]W>iiW?t iMHl WWBon^ft: caso,: rl If»f c3Q5v. €iP. «^ 
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a condition, bec^iuse ^ takes it as an entire sum; 
but M must demand the £^ then become due, aivi 
if he demands the arrears after, it does not vitiate 

d» The demand must be made upon the land ; if 
there be a house upon it, the demand must be made 
these ; and* where there is tio house, it must be made 

m 

upon the most notorious place upon the land : for 
the same reason, the demand cannot be made at the 
back dbor of theh^use, where there is a house upon 
the land, but it must be made at the front entrance, 
a3 being the' most notorious part of it (*)." Yet if the 
rent be specially reserved, payable at any place from 
the land, it is equally in law a rent, and the lessor 
must demand it at the place agreed upon by the 
parties. (^) - 

r 
• 

4* It must be made upon the precise day when 
the rent . is made due and payable by the lessee (^). 
But if the reservation be of a rent payable -on a (per- 
tain day, with a condition that if it be behind by the 
space of any given number of days, the lessor may 
enter: the lessee is entitled to all the subsequent 
Dumber of days, though a tender on the first or last 
day of pa}rment, or on any intermediate day, to the 
lessor himself, either upon or out of the land, is 



(■) Anon. Aleyne^ 94. (') Co. Litt. 201 b. 

(0 Burrough*s case, 4 Rep. 73. Plow. Coram. 70. WitKe ▼. 
Jermin, Cro. Eliz. 167* Bnskuu v. fidmunds, Cro. Slia. 415. 
KnuRT^Pim, Brow. lag. . 

(^) ScoU ▼. Soott, Cro. Eliz. 73* 
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good ; the lesscMT, however, must make his demand 
on the last day only. C) 

Sor in a case where there was a lease for. years, 
Tendering rent at the fooi in the Temple chuxich at 
tha&ai^ts of Annunciation and St Michael^ or within 
twelve days after either, by even portions, upon.con- 
ditiofi that if the said rent, or any part, were unpaid 
by the " said space *V of twelve days proaime post aU- 
quod prmdktortenfestqrum vel dierum soJutUmis kide^ it 
should. be lawful to re-enter; although the lessor de- 
manded the rent on the twelfth day after Michael- 
ms^r his entry was adjudged unlawful ; for the rent 
was not due till the twelfth day after rMichaehnas ; 
and as conditions, when- doubtful, should be con- 
strued in favour of the persons to perform them, the 
lessee was held to have other twelve days after thfe 
first twelve, and the rent could not be demanded till 
the last day of the second twelve days, the words 
*' the said space '' being construed the same number 
of daysy and not the same days. (*)- : 

• * * 

In a case where a lease was made for years, with a 
condition, that if the rent should be behind by the 
space of three months after any of the days of pay- 
ment, the lessor might re-enter ; it was resolved by 
all the court, that, in the computation of these 
three months,, there ought to be allowed to each only 



""t- 



(«) Bro. Cond. 60. Hill v. Grange, Plow. 1 72 b. Clun's case, 
10 Rep, 129 a. Crt)pp v. HumWedon, Cro» Eliz. 48. Wood v. 
Chivers, 4 Leon. 180. Kirby v. Green, ? I.utw. 1 139. 

(*) Smith V. Bustard, 1 Leon. 141. 10 Rep. 139 a. See S. P. 
4 Leon. 91. 
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before ttiiMetv iMioagh Ae «^r%^'iibt adetiH lite 
Ui9l^mdtte&t of tfe tiatiiiia day.- The lesstof.tliett- 
inrc^ must; come upon the land' hidf an hour dr -H 
qolttterof an hbur be^e sunset, and nemistM'^j^^ 
Ae land tUl after 8un«et, because the (jniani lias all 
tiu|ttjpie:to pay the r^tafterthfe demand V'^nd^^ee 
the:Kiit must be i)s^d 'Upon the4ani/ thfe^I^sM ttttist 
fae pjpon the Jand) in oitk^ it>^ deceive it/ The pn* 
86HC0iof tbe )0EJMr ^^ the limd its a contrntiaitifee' of 
the demand : 80| Ao^ if ttte 'fessor '^pkf^^ftar 
making his demand, and retams aliitle befbre ^liM^ 
let, it will also be a continuance of his demand* 
Bittwheif tiie leds6r, idVet^nmldtogf His dennuid,^^^^ 
a MTvattt upoAf the ptemis^ to give hm- tiotJbb if 
the lessee or any on his behalf came to pay ttie'^i^fent; 
and he himself departed, and did not return till 
after sunset, tl was held, that dte deitian^ \(is' hot 
cdntinued by 'flie presence ^' the servWt^^ because 
the servant iursis hot empowered to nia^e liny dg- 

mand^o ''^ ^^•-- ;-• .^ "'-^*^^ "• 

...... ' . .- , vl-.-s/.t'*^ six-::! 

'ft the case 6f Worcester v/ Stone C>r^"i>fiMii- 
tiflPm^d a lease ibr years^to the de^dabt, ren(!tei^ 
renti upon condition that if the rehf were betiind at 



(•) Wood V. Chivcrt, 4 Leon. 179. 
' ' ^) Bro. th. EAfiy Congeable, W. 9d. Wood r. Cfcivcrs, 4 Lmi^ 
179i HiB V. Grange, Mow. IST. Kwip f ftew. Brow: 138* 
Potter V. Fotter, 3 Bulit. 196. - :- -^ 

(») Cro.Eliz. 63. 



t^,/^7« and.ten daj^ «^ (being ift the ueMwhile 
demanded), and no distress to be fiwod . ufiop. the 
land, that the plaintiff might re-enter. It was found 
t^ tjii» ^nt way acrear . <Hk the dagr, and tfeli days 
s^]^;ai^<hf^ a sufficient distress >WM Jxpon tfaeiami 
t^ tjvre^ ofdock pf the iafteraoon of the i^nA^ff 
^ iWbi^ hour the l^si^e drove out hin cattle^ and at 
ii^ last hour of the tenth day the lessor damanded 
[U8.;;e9it* It was aigued, that the oonditiaA was 
j^rokef^ because there .was no disteeos at the firopdr 
time of dfimmd}. bpt Wcay and.ShuteJJi thsught 
tba|: ^ sufficleqt diatress heiog.^ there dunngany ^ 
tjck^ t^^.days waa sufficient v and aftetwaiods. ife was 
ai^i^dged agaiwt. the pktia|:i£^ because he had'madb 
no d^V^^^^ in the ^m^affduiei. 

6. A ,d€itnaQd. must b& m«d^ infapt^ apd so averred 
ip pt^a^uog^.fd^i^oug^ up one 8hot})4 k^ fm t)i!& jaiul 
ij^f^ tft pay tlje ren^. (•). ; • ,. . - .:. 

. ][f aftej^^ .^ tJje^. requisitcii. have been perfprgiec^ 
• the tepaut. refuses to ^I^^ ^.f«^cer«^ 

sion^r 13 entitled, to t^ke^advantage of the conditifNa 
for reentry by the common law(')^ and prifp^jBiibf 
must actually have entered to avoid the lease. (0 
The M^i however, on this {MUjut, has undergo^,con- 
si^er^jble mcMlificatioi^ although,!^ tri^Js of r^4;,$i9Ds 
of fj/^ctmentj, the rule/or confessing leas9,;^n^^)ajDyd 



(«) 1 Roll. Abr. 468. 

O ^ ^1]. X^iUUm^'s ^borate note on this point, iu J^anod. 
387 a»^9.^l6. ,fro|n ijrhich ike leading poi^u in tl^e prectdipg ml^ 
lure taken, . .; , t 

(') See Anon, 1 Ventr. 332. ^ > 



I6tf Of Leased Jot' tea^s (Ch. I. 

ouster WBB kMirodiiced, yet in the case of forfeitUfe^ 
Iky the iM-ea^ of conditions for re-entry^ an actiiai^ 
eBttf'VfM fotaierfy cOHsidered hecessat*y, as much a^ 
foCtkepdrpoifiedf avoictinga fine: the law continutid 
tO' jMcdiun ad tiU the ease of Withers v. Oibson Of' in 
whic^'L^d Hale ruled the law to be otherwisef, and 
bdd the c<^es^n of lease, entry, and ouster 6uf- 
fideHi ; upon this opinion of Lord Hale's, . a cas^ 
wan moved in coint, in which all the judges con^ 
Cdtred with him; accordingly, it was so held by 
Sotoggsi^ C. X in Pye v. Billing (*)• Notwithstanding 
tysy.it becafme a question again after the Revolution : 
Hott, C^ J. doubted about it ; upon which it was 
mo^ed again in Court, when the judges were all of 
opinion with Lord Hale, attd it has been so held ever 
since. (^) 

Now, by the stat. 4 Geo. IL c. 28. § 2. lessors 
having a right to re-enter ^r non-payment of rent, 
may, without any formal demand or re-entry, serve 
a declaration of ejectment upon the defendant for the 
recovery of the demised premises, and recover judg- 
ment and sue out execution in the same manner as 
if the rent in arrear had been lawfidiy demanded, and 
re-entry made. 

Courts of equity always gavie relief against such 
actions of ejectment fo)r non-payment of rent ; and 



(') 25 Car. II. 3 Kcb. 218. C) 1 Ventr. 332. 

(') 3 Keb. 282. Anon. 1 Ventr. 246. Little v. Heaton, 2 Lord 
Raym. 750. 1 Sallu 259. Clark v.RyweU, 1 Saund. 319. Gates 
V. Brvdone, 3 Burr. 1896. 
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it is observed by Lee, C.J. in the case of Archer 
T. Snapp ('), that both courts of law and equity, pre- 
viously to this statute, exercised a discretionary 
power of restraining the lessor from proceeding, in 
case of non-payment of rent, by compelling him to 
take the money really due to him (*). But the statute 
further declares, that if the lessee permits execution 
to be sued on such a judgment, without paying the 
rent arrear and full costs, and ^thout filing a bill 
for relief in equity within six calendar months af);er 
such execution executed, he shall be barred and 
foreclosed from all reliei^ both at law and in equity, 
except by writ of error for the reversal of such judg- 
nient By section 4. also, of the same statute, if the 
lessee at any time before or after the tri^ in eject- 
m,ent pays or tenders to the lessor the whole rent 
in arrear, with the costs, or pays such arrears and 
x:odts into court, the proceedings in ejectment shall 
cease, and the lessee shall be relieved iii equity, and 
hold the lands according to the old lease, without 
any new lease. 

In the late case of Doe d. Tubb v. Roe (*), the court 
of C.P. held that^thefre is no distinction between the 
mortgagee of a lease and the lessee ; and that the 



^•> 



(•) Andr. 341. 

(') See the same obsenf^tion inBuller's Ni^i Prius, 92. 2 Salk. 
597. 8 Mod. 345. 10 Mod. 385. 2 Vcrn. 103. I Wils. 75. 
2 Stra. 900. So in a cessavit, the tenant, by tendering the arrears 
or giving security, might free himself. Pig. Com. Recov. 62. See 
StephAison v. Noright, 2 Blacks Rep. 740* Holdfast v.Morrb, 
2Wib. 115. 

Q) 4 Taunt. 887. 
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mortgagee has the same title fbr relief against an 
ejectment for non-payment of rent, and upon the 
same terms as the lessee against whom' the recovery 
is had ; if indeed the mortgagee's estate is become ' 
absolute, the mortgagee is actual tenant. 

It is necessaiy, however, for the lessor under this 
statute to prove at the trial, that no sufficient dis- 
tress (') was upon the premises countervailing the 
arrears due; in cases therefore, where the lessor 
cannot produce evidence to substantiate this point, 
he must proceed at the common law as before. (*) 

In a case where a lease was made rendering rent, 
provided that if it should be in arrear by, the space of 
a year after the day of pa3nment, and no distress 
should be found there, per totum tempus prcedictum, 
the lessor might re-enter : although the rent was well 
demanded, and no distress could be found on the 
premises on the last day .of the year, it was considered 
no breach of the . condition, because, by the express 
terms of the condition, the words *^ totum tempus 
prtBcUctum** related to the whole year, and.the con- 
diticm must be taken favourably for the lessee. (^) 

In a late case,(^), at a trial before Lord Ellen- 
borough, C. J., it appeared, that by the lease rent 

(') A distress is a demand in law, Hob. 207. SeeBro. Dette, 216. 
(») Doe ▼. Wandlaas, 7T.IU 117. Doe v. Lewis, 1 Burr. 

619. 

Il C) <'«7ggv- Moyses, Cro. Eliz. 764. 

(«) Doe V. Alexander, 2 Maule and Sdw. 525. See ^oodriglit 
▼. Gator, Dougl. 469. 
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was reserved quarterly, with a proviso, that if the 
rent should be unpaid twenty-one days next after any 
of the days of pa3rment (being lawfully demanded), 
the lessor should have a right to re-enter. There 
were five quarters of arrears, and no sufficient distress 
on the premises ; but as it was not proved that there 
had been any demand. Lord Ellenborough thought 
the Stat. 4 Geo. II. did not relieve the party from 
the obligation of making a demand, when it was ex- 
. pressly provided by the lease that the rent should be 
demanded. The point, however, was afterwards argued 
in the couxt of K. B. ; where, although it was urged 
that the meaning of the stat. 4 Geo. II., was to give 
the lessor power to enter only where there was no 
stipulation for entry without demand, provided six 
months rent was in arrear, and no sufficient distress 
on the premises, yet, the court, dissentiente Lord 
Ellenborough, thought that there, was no necessity 
to give auy other construction to the words " lawfully 
demanded,'* except that which relates to a demand at 
the common law, such as would be sufficient to autho- 
rise a re-entry, and consequently, that the case was. 
the same whether the parties made an express pro- 
viso that the landlord should re-enter after rent law- 
fully demanded, or whether they omitted it* 

Adistinction is said in one case (') to have been taken 
between a time certain in which a thing is to be done, 
and a time uncertain ; as, for instance, in the case of a 
rent reserved payable on a certain day, demand ought 
to be made upon the land alone, because the land is 



(') Stwetoo V. Cushe, Yelv. 37. 
M 2 
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the d^tor:} and atiU, accqrding to Pophaio» C. J. in 
such cases, if the lessor cofmes to demand the rent» and 

• • • 

meets with T.^S*9 a stranger, of whom he demands the 
rent, this demand is not good, becajuse he has mis- 
taken the person, T. S. not being chargeable with 
the rent ; but in this case a general deoiaiid of th^ 
renty without reference to any person who is not 
chargeable, is gpod : but . if ^ a man leasi^Sf rendering 
rent whenever the lessor i^^l demand it, then, if tbf; 
lessor coines to demand it before the end of the year, 
his demand ujpon the land is not good, unless th^^. 
lessee is there also; for the. time being un^erta^p 
when the lessor would deinai\d the rent, he should 
give notice of his intention to the lessee ; and if he 
conges to the lessee personally off the land, this is noli 
svfficient, because the land being the debtor, the; 
paymeut must be made . i^on the land ; but if the 
lessor stays till the end of the year, then the lessee at 
his own peril ou^t to attend upon the land to pay it^ 
because the end of the year is the time of payment 
prescribed by law^ Aiid these points -were admitted, 
by the court. 

If a lease be made, reserving rent with condition 
of cesser for non-pa3anent of rent, it has been de- 
termined that the lessor can take no advantage of the 
forfeiture without a demand, at the time, and with 
the formalities already mentioned, as in other cases of 
forfeiture (') ; the crown ajone, by virtue of its pr^. 
rpgative, was exempted from the necessity of making 



<') Hanson .v. NorcUffe, and Amphurst r. Palmer, Hi^«33L 
ocharwise of a sum in gross. Masham ▼. Goodere, Freem. 242. 
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tiiis demsind) diid could take advantage of fbrfeiturea 
before office found, but this is now aided by the 
St. 21 James I. c. 25. if the rent ih arrear is paid 
before office. (') 

A lease was made with condition that the lessee; 
his executors and assigns, should repair, and if upon 
lawful warning given by the lessor, liis heirs and 
stssigns, the house demised should not be in repair 
within six months, then it should be lawful for the 
lessor, his heirs and assigns, to enter; the lessee 
underlet the premises, and the lessor assigned the 
reversion ; and the assignee gave the warning at the 
house to the under-lessee. It was determined that tiie 
warning to the under-lessee was not good, bec^anse 
there was no privity between him and the assignee of 
tiie reversion. In this case a distinction wa!s takeii' 
between rent and a condition for repairs, for a con- 
dition to repair is merely collateral to the land and' 
pfertonal; the warning therefore is not of necessity ^ 
to be given at the house j but notice of the default 
in the reparations must be made to the person of the 
lessee, who has the greater interest f *). The term 
" collateral '* appears to be taken here in a difierent 
sense from that applied in other places to covenants 
and conditions which are collateral to the land. In 
one sense there appears to be no doubt that a 
covenant or condition to repair runs with the land, 
and binds the assignee of the lessee though not named. 



(') Fbch V. Throgmorton> Moor, 291 . Marke v. Johnson, iKeb. 
898. 919. Raym. 137. 

(») St\^eldn V. Cusbe, Ydv. 36. Stretman v. Eversley, Owen, 
114. jSweUham ▼• Cutts» Moor, 680. 
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and therefore is not collateral to the land ; but the 
land is not the debtor in case of a breach of this cove- 
nant, as it is in the case of non*payment of rent, for 
it is the person of the lessee' or assignee which is 
liable in respect of the land, and in this 'sense all 
conditions, except those which relate to the payment 
of the rent, may be considered collateral to the land. 

It has been frequently matter of discussion, of late 
years, whether courts of equity will give relief against 
ejectments for breaches of covenants to repair, and of 
covenants for good husbandry : the distinctions laid 
down by Lord Eldon in all the cases seem to establisli 
the rule, that courts of equity have no jurisdiction in 
any case except that of the breach of a condition for 
re-entry on non-payment of rent, and even the juris- 
diction exercised ij) that particular case seems to rest 
at the present day more upon the legislative authority 
of the stat 4 Geo. I. than upon any fair and reason- 
able ground to be maintained in a court of equity. The 
general principles ('), upon which the court acts in 
these cases, developed in the Lord Chancellor's judg- 
ments, scarcely admit of abridgment ; but the sub- 
stance of them appears to be, that in the instance of a 
covenant to pay a sum of money, the court considers 
the payment of the money, with the interest from 
the time pf the breach of the condition, as an ade- 
quate compensation for the non-payment of the money 
at the time stipulated. This doctrine, although liable 
to some weighty pbjections, appears to have been 
recognized and acted upon, without doubt, upon leases 

O See HiU v. Barclay, 16 Ves. 462. S. C. 18 Ves. 56. 
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with reference to the non-payment of rent, as well as 
m many other instances; the practice of the court 
indeed, in the case of rent, is fixed and regulated by 
the statute : but the statute determines no case, ex- 
cept that of rent, upon which relief is given at law 
as well as in equity, and it excludes any further re- 
lief in equity. If it was understood, said Lord Eldon, 
that in a great variety of other cases, this court upon 
its equitable doctrine would relieve against forfeiture, 
among other instances, in the case, of a wilful neglect 
to repair y if it was the acknowledged doctrine of the 
court, that the lease forfeited by tbe contract might 
be set up again by the tenant coming at any time 
with ail offer to do that which, he had wilfully omitted 
to do at the time stipulated, it is much to be lamented, 
that the power of the legislature was not interppsed in 
a case upon which its interference was much more 
desirable. Imperfect and unjust as the operation for 
giving relief in. equity against a forfeiture for non- 
payment of money must be in most cases, yet, if* the 
rule is established, that payment of interest from the. 
time is a compensation, that is an extremely simple 
rule for administering the equity: but if a court of 
equity is to trust itself in all cases with the considera- 
tion of such a question as this, whether it is just that 
a tenant should come here to prolong the duration of 
a lease, by his express contract determined, if the 
property has not been treated in an husbandlike man- 
ner, the court has not so sure a guide as the calcu- 
lation of interest upon a sum of money. The situa- 
tion besides of a landlord, is very difierent as to rent 
and other covenants j he may bring an ejectment for 
non-payment of rent, but he may also compel the 

M 4 
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tenant to pay tlie rent ; he cannot have that specific 
relief with regard to repairs ; he may bring an action 
for damages, but there is a wide distinction between 
damages and the actual expenditure upon repairs spe* 
cifically done ;. even after damages recovered, the 
landlord cannot compel the tenant to repair, but may 
bring another action ; the tenant, therefore, standing 
those actions, may keep the premises until the last 
year of the term, and from the reasoning in one (') 
of the cases, the conclusion is, that the most bene- 
ficial course for the landlord would be, that the 
tenant refraining from doing the repairs until the 
last year of the term should be then compelled to 
do them. This, however, was a length which no 
judge ought to go to without much consideration ; 
the court had no authority to so deal with con- 
tracts. A particular case might occur either of 
accident, such as the efiect of the weather not per- 
mitting repairs at a particular season of the year, 
or surprize, where the landlord had been aware of a 
want of repair, and permitted it to continue for the 
purpose of taking an unfair advantage of the tenant.; 
or a case even might occur, when it might be demon- 
strable diat the landlord would sustain no injury by 
the relief; but if the doctrine were to be maintained 
in general cases, that if the repairs under a covenant 
^re done at the close of a term, the landlord would 
have his^ premises in excellent condition from their 
not being done sooner, what would be said of the 
case where the court administering this species of 
equity, the tenant had become bankrupt before the 



(') Stack V. Leonard, 9 Mod. 9L 
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end of the term, the assignees refuse to take the 
lease, and the premises are thrown back to the lessor 
in a state of utter non-repair ? Would that be any 
thing like all execution of the contract ? So in the 
case of a copyhold estate, ,where there is a forfeiture 
upon waste. 

The distinctions which have been taken, continued 
Lord Eldon, go not only to the question whether it 
is perfectly clear that compensation for the damage 
can be made in this respect, that the landlord can 
be placed in the same situation to all intents jand 
purposes ; but also to another very material consider- 
ation, whether the non-payment of the money, or of 
waste, vas wilful or not. There may be cases, 
where, morally speaking, a court of equity would in- 
terpose with much less reluctance than in any other 
soxt of case } for instanqe, where the landloi:d offered 
to- overlook the past negligence, on condition that 
the repairs should be done within three months : if 
the tenant still refused, upon what ground, having 
wilfully refused and violated all his covenants, could 
he desire a court of equity to place him in exactly 
the same situation as if he had performed them, and 
4eiiiiind a decree giving him the benefit of ^ offer 
which he had positively refund* 

So, with regard to other cases, the Lord* Chan- 
cellor observed, that the doctrine he had repeatedly 
stated was all wrong, if it was to be taken that relief 
wa^ to be .given in cases, of a wilful breach of cove- 
nant. He alluded to cases, where he had intimated 
his opinioji, that a tens^t who had committed waste. 
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treated the land in an unhusbandmanlike manner, 
and been guilty of various breaches of covenant, for 
which the lessor had a right of re-entry, should not 
have a specific performance of an agreement for a 
lease. The effect of omitting repairs may produce 
as much mischief to the estate as waste ; the latter is as 
capable of compensation as the former; and there is no 
difference between covenants thus resting in damages, 
and another, against the breach of which it is admitted 
the court will not relieve, a covenant not to assign 
without licence ; upon which it is clearly settled, 
that if an ejectment is brought upon a right of re- 
entry reserved, the lessee can have no relief; he 
cannot shew, that by the assignment the lessor sus- 
tains no damage ; that on the contrary, he, the lessee, 
is a beggar^ and the assignee is a solvent tenant ; that 
the lessor, therefore, is in a better condition, having two 
persons answerable to him instead of one tenant, under 
the circumstances mentioned. The answer is, the 
court cannot estimate the damages ; the fact, as it is 
alleged, may be true at this moment, but the con- 
.sideration, whether the lessor is to gsdn or lose by 
having a tenant put upon him, must run through fhe 
whole continuance of the lease ; it is sufficient that 
the lessor insists upon his covenant, and no one has 
a right to put him in a different situation. The dis- 
tinction has been taken that relief may be had 
against the breach of a covenant to pay inoney at a 
given day, but not where any thing else is to be done. 
So the case of forfeiture of a copyhold by acts which 
really do no damage to the lof d, as where tenant for 
life forfeits his estate, stands on the same grounds. 
In all these cases, the law having ascertained the 

7 
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contract, and the rights of the contracting parties, a 
court of equity ought not to interfere. 

According to the principles contained in these pas* 
sages, several cases (') have been decided, which seem 
to establish the rule laid down by the Lord Chan- 
cellor in the case of Hill v. Barclay. With regard to 
the case of Sanders v. Pope (') decided by Lord 
Erskine, it appears to have been considered as go- 
verned by its own particular circumstances, although 
Lord Erskine's reasoning, in his judgment, might 
have extended to a general covenant to repair. The 
tenant there, not having laid out the sum of ^SSOO in 
repairs within the period expressed by the covenant, 
offered afterwards to lay out that sum, and it did 
not appear that there had been any dealing byre- 
quest or refusal between the lessor and lessee in the 
period during which, by the express covenant, the 
money ought to have been applied. The injunction, 
which had been continued by an order of the Master 
of the Rolls (^), implied a declaration of his opinion, 
that the case was to be regarded as one that might 
admit relief. Lord Erskine's opinion also was, that 
the covenant specifying a liquidated sum to be laid 
out within a given time, and as the landlord could 
not be injured by the expenditure of that sum, with 
an increase after the time had expired, and all the 
costs, relief was in the discretion of the court 



O WadmftD V. Calcnift, 10 Yes. 67. Loyat T.'Lord Randagh> 
3 Ves. & B. 24. Bracebridge ▼. Bucldey, 2 Price» Ezch. Rep. 200. 
e) 12 Ves. 280. See HiU v. Barclay; 18 Ves. 59. 
O 12 Ves. 213. 



172 Of Leases ^r Yiars {Ch.l. 

So, where (') the breach coin)^Uui»d of was tiie 
omission ta insure against fire, the Lord Chancellor 
refused an injunction, saying, that the omission to 
insure was stronger against the tenant than the omis- 
sion to repair ; because^^ in the latter case, the land- 
lord might, by exercising due idgilance, see to th^ 
observance of the covenant; but in the forrber, 
where the lesdee has undertaken to keep insured, thft 
landlord must rely upon the tenant for the fulfilfiiient 
of the obligation. 

If; however, the lessor brings an action 6f e|e6t> 
ment for the breach of several covenants, and obtami 
a verdict upon the first, which is a breach by fioi)- 
payment of rent, although the court of Chancery 
will not prevent him from proceeding upon oth6f 
covenants, against the breach of which it canndt 
relieve, it will restrain him from taking exedutidH 
upon a verdict obtained for a breadi by non-payment 
of rent only. (*) 

In the case of Wafer v. Mocatto ('), it Was decided^ 
that a court of equity could not relieve against ail 
action of ejectment for the breach of a covenant, not 
to alienate without licence; because, as the court 
expressed it, there was no measure of the damage. 



(') White V. Warner, 2 Merival, Ch. Ca. 459. See also Reyaokk 
V.Pitt, 19 Ves. 141. 

(t) See Lovat v. Lord Ranelagh, 3 Ves. & £. 24. and Pine v. 
Sturdy, Bull. N. P. 97. 

(I) 9 Mod. 112. 
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lit has been since observed ('), that what the court 
there meant by not having any measure of damage 
is, not that they could not have the casual opinion of a , 
jury, but that there was no certain rule to go by as 
the rule already mentioned with respect to rent, 
namely^ the payment of principal and interest* 

There are several modes of alienation which have 
been considered no breaches of a general condition 
not to alienate ; making a will and appointing exe- 
cutors, or dying intestate ; committing an act of 
bankruptcy (*), <mp confessing a judgment ('), by 
which the term may be taken in execution, if there 
is no collusion, are not considered breaches of such 
a gen&tal covenant^ because such alienations are 
conaequences of law, and do not take place directly 
by the act of the party. 

In the case of Doe v. Carter (♦), there was a cove* 
nantnot to let, set) assign, transfer, or make over, 
barter, exchange, or otherwise part with the inden- 
ture of lease^. or the premises demised, without the 
consent of the lessor; the lessee gave a warrant of* 
attorney to enter up judgment, which was entered ' 
accordingly, and the term taken in execution und6r 
th^ judgment* Lord Kenyon, C. J* said, that the 
words of the covenant related only to the acts done 



* • 



<0 See White y. Warner^, 2 Meci?. Qiu Cft. 4S9.:and Rcjnolds r. 

Pitu J9 Ves. 141. 

^ . , . . • • * 

(*) Goring v. V7arner, 7 Vin. Abr. 85. pi. 9. Philpot v. Hoare. 
2 Alk. 220. 

(3) Doe V. Carter, 8 T. R. 57. (^) 8 T. R. 5/ . 
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by the toiant himself, but that judgment in contem** 
plation of law passed m inviium ; and there was no 
difference between a judgment obtained in conse« 
quence of an action resisted, and a judgment signed 
under a warrant of attorney, since the latter is 
merely to shorten the process and to save expence. 
If the warrant itself had been a specific lien on the 
estate, then, perhaps,' it would have come within 
the words of the covenant ; but as it only gave the 
creditor power to enter up judgment against the 
tenant, it would not necessarily follow that the tenn 
would be taken in execution upon the judgment 
Lawrence, X, in the same case, said, that the ques- 
tion had been agitated at various times, and at the 
same time that he agreed with the court, this^ he 
said, was the first case in which it had been so de* 
dded : so far back as Dyer ('), there was a note in 
the margin to this e£fect : a man leased for years, 
upon condition that the lessee should not assign 
over; the lessee acknowledged a statute, and the 
term was extended. Walters cited this as resolved 
to be a breach of the condition, although the con* 
usees came in in the post and by an act of law. So, 
in a case reported in 1 Ander. 124., there was a dif- 
ference of opinion among the judges ; it was said by 
one of them, that taking the lease in execution by 
reason of a judgment or recognizance was not a 
forfeiture ; which was denied by another of them, 
who said, the execution itself was a forfeiture : to 
which the reporter adds, '^ which is hard as it seems." 
The same case is reported in 1 Leon. 3. according to 

O Dyer. 68. 
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which, Periam and Meade J J. held, that it was not 
an alienation against the condition. 

The case of Doe v. Carter ('), was again brought 
before the court of K. B., with this addition, that the 
warrant of attorney was executed for the e^gjress 
purpose of getting possession of the lease, without 
the consent of the lessor : it was determined^ that it 
was a fraud upon the covenant, and therefore it 
amounted to a forfeiture. 

That the assignees of a bankrupt may take without 
forfeiture, is now fully established, although it seems, 
to have been so decided by Lord Macclesfield, against 
the opinion of Sir Joseph Jekyll and the tendency of 
the old cases (*), and a general practice has conse- 
quently been adopted of inserting in leases a special 
proviso in case of such an event Q). The taking the 
benefit of an act of insolvency has not been consi- 
dered entitled to so. much favour ; it will therefore 
create a forfeiture of a lease containing such a general 
covenant against alienation, and it is said to have 
this effect, because it is in the nature of a voluntary 
alienation (^). It must however be mentioned, that 
the exception from forfeiture in the case of bank- 
ruptcy, is only in favour of geqeral creditors ; where, 
therefore, there were articles of agreement for a lease 
containing such a covenant, by force of which articles 
the tenant became possessed^ and afterwards being 



(0 8T.R. 300. 

C) See Weatherall r. Geering, 12 '^es. 512. 

O Rbe V. Gallien, 2 T.IL 133. 

O Sbee ▼. Hale, 13 Ves. 404. 
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indebted to another person, assigned to him all the 
estate and benefit to be derived from the said articleil 
of agreement, the tenant having subsequently tak^i 
tbe^ benefit of an insolvent aet, the Master of the 
Rolls said, that he doubted much whether these arti- 
cled of agreement could be enforced even in favour 
of general creditors ; but he seemed to be dear, that 
they could not be so in favour of this particular 
assignee, notwithstanding the subsequent insolvency 
of the assignor (')• There seems to be a slight mistake 
in the report of this case ; for all the reasoning of 
the Master of the Rolls is upon the supposition of 
the bankruptcy of the assignor, which does not seem to 
have been the case (^) c then supposing Geering, the 
defendant, to have been the assignee of an insolvent, 
it is evident that he could not have been entitled to 
the benefit of the agreement even in favour of general 
creditors, because die taking, the benefit of an act 
of insolvency is a forfeiture at law of a perfect con- 
tract, containing a covenant against alienation* But 
sup|K»iQg the assignor to have been a bankrupt^ and 
not an' insolvent, the • proposition now tmder consi* 
d^ution seems to be faiiiy deducible. from the judg- 
mentrof the Master of the Rolls in this case. 

. Aizain, if a feme sole is lessee with such a condition, 
and she takes baron, this is no breach ('); but it 
might be a question whether upon her death, during 
the coverture, the baron would be entitled to the 

(') Weatherall v. Geering, *2 Ve?» 504. 
(^) It appears by the record in the Six<^t6rk8 OflSce, that Geering 
was the assignee of an insolvent. 
(3) See Moor. 11. 
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term. In a case Q) however, where a lease was made 
to baron and feme for years, with a proviso, that if 
the lease should come into the possession of any other 
but the baron and feme and their issue, then, on 
the tender of ^100, it should be lawful for the lessor 
to re-enter ; and after the death of the baron, the 
feme surviving, took a second baron ; the court seemed 
to think the entry of the lessor, after having made a 
tender of the jf'lOO, congeable upon the second baron, 
because the liease seemed to be made for the benefit 
of the issue of the first marriage. (^) 

In the case of Fox v. Swann ('), it was-said, that a 
devise of a term would not be a breach of a cove- 
nant not to assign without a licence, because a' devise 
is not a lease ^ this however does not seem a very 
sufficient reason ; and although the same opinion seems 
to be sanctioned by the dictum of the court in 
the case of Crusoe V. Bugby (^), before cited, it has 
been several times adjudged otherwise. (^) 

In the case of Crusoe v. Bugby, it was decided, 
that a covenant not to assign will not restrain under- 
letting. In the case, however, of Greenaway v. 



(*) Anoni Moor. 21. (*) Anon. Moor. 21. 

(3) Styl. 483. . (♦) 3 Wils. 237. 

(0 See Knight v. Mory, Cro. Eliz. 60. Barry v. Tauntoo, Cro. 
Bliz. 330, 331. and Taunton v. Barry. Poph. 106. the same case. 
Bat Bayley, J. in Doe v.Bevan, 3 Maule and Selw. 361. said, that 
it had been the general impression in the minds of tKe profession 
for a long series of years that a devise of the term by the lessee is 
not a breach of a covenant not to assign. Quaere^ may not a dis^ 
tinction be made between a specific devise and making a will, b^ 
which the term vests in the executor ? See ante, p. 173. 

N 
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Adams (')» it was held by the late Master of the IloUs» 
that a covenant against underletting would also restrain 
the assignment of the whole term, both according to 
the letter and the spirit of the covenant. In Roe v. 
Harrison (*) the words " let or assign " were held to 
include underleases. 

!$d where there was a proviso for re-entry on 
alienating without licence, and the lessee agreed with 
another person to enter into partnership with him, 
and that he should have the use of the back chambers 
and some other parts of the house exclusively to 
himself, and the rest jointly with the lessee, and 
accordingly let him into possession, it was held that 
this entitled the lessor to re-enter. (') 

But where there is a general covenant against 
alienation, depositing the indenture with a specific 
creditor is no breach, because, although it creates an 
equitable mortgage, it gives no legal title. (^) 

Since this is a condition which tends to the defea- 
sance of an estate, and to deprive it of one of its most 
valuably properties, it has always been construed 
favourably to the lessee ; where^ therefore, there was 
a covenant that the lessee should not alien, the assign- 
ment by his executor was held to be no breach, 
because the condition was confined to the lives of 
the lessor and lessee, and therefore it was extinguished 



(0 12 Vet. 395. 

(*) 2T.IL 425. 

(s) Roe V. Sales, i Maule and Selw. 297. 

(«) Doc T. Be?an, 3 Maule and Selw. 353. 
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by the death of one of them (.'), But where there was 
a proviso against alienation, except by will,' executors 
were held not to be within the exception, so as to 
alien w;ithout licence, although the point was not 
directly decided. (') 

The next consideration is, how far assignees are 
restrained by such covenants ; a lessee, under such 
circumstances^ may have two sorts of immediate 
assigns ; assigns by act of law, as most of those already 
mentioned, and assigns by the act of the party by 
licence of the lessor. The result of all the cases 
seems to be, that where the estate is given to a 
lessee, his executors, administrators, and assigns, 
with a condition of re-entry on alienation by the 
lessee, his executors, administrators, or assigns, the 
word ** assigns '' in the condition will not restrain 
either the immediate assignees, by act of law, or 
assigns with licence. 

And first, with respect to assignees by licence 
there is not much difficulty. In Dumpof's case ('), 
in which there was a proviso against alienation without 
licence, and afterwards the lessor gave a licence to 
the lessee to aUen the land demised, or any part of 
it, to any persons whatsoever, this licence was held 
to have determined the condition, so that no sub- 
sequent alienation could give cause of entry by the 
lessor. The present Lord Chancellor ha[s observed, 
that although Dumpor^s case always struck him as 



mm 



(1) Anon. Dyer^ 65 b. Moor. 11. 
(>) Crisp V. Jiloyd. 5 Taunt. 249. 
O 4 Rep. 120. S. C. Cro. Eliz. 81 5« 

n2 
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extxaordinaiy, yet it is undoubtedly the law of the 
land : when a man demises to A., his executors^ admi- 
nistrators, and assigns, with an agreement that neither 
the lessee, his executors, administrators, or assigns, 
shall alienate without licence, it would have been 
peifectly reasonable originally to say, that a licence 
granted is not a dispensation of the condition ; and 
the distinction, that in Dumpor's case it was a general 
licence, is not good, because after the individual was 
made choice of, he became an assign within the con- 
dition. There wasa case, however, in Dyer, 152. pi. 7* 
which, his Lordship said, was much stronger : the ori- 
ginal contract contained an express prohibition against 
assignment without licence, either by the lessee or 
his assigns ; but in that original contract the case was 
contemplated, that it might be lawful for the son of 
the assignee to be the assign ; and yet, when that son 
became £he assign, the condition was gone, and it 
was heldf that he was in possession not subject to the 
condition. ' That lessee liad not the whole world to 
select from, it being in the supposition of the original 
contract, that the son might be the assign.. (') 

In the case of Leeds v. Crompton (^), Lord Stafford 
made a lease to three, upon condition tliat they or 
any of them should not alien without licence ; he 
afterwards licensed one of them, who aliened accord- 
ingly ; aft;er whichj the other two aliened without 

(■) Bniminel t. Afacpherton, 14 Ves. 173. See also Hussey ▼. 
Stane, 3 Keb. 604. nearly to the same effect as the case dted from 
Dyer. But s^ Tfiornhitt ir. King, Cro.Eliz. 7$7» aDdAiion. Dyer, 
6b. 7a&b. 

O Stated in Dumpoi^s cue, 4 Rep. 120 a. 
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licence. It was detennined, thiat the Ucence to one 
destroyed th^ condition to all. The same case is 
reported in Godbolt, 98, and 4 Leon. 58. The report 
in Godbolt is somewhat different from that in Dum- 
por's case ; for there it is said, that the licence was 
given to A. B. or C, and it was held to be a several 
licence to each. The report in 4 Leon. 58. so far 
agrees with Godbolt, as that the licence was given to 
A. «B. or C. ; and although it was contended that it 
was void for uncertainty, as in the case of a grant to 
A. or B.» yet the court said, that this was a liberty, 
and not a gift or interest, and that Ix>rd Stafford 
intended that one should alien, and not all of them ; 
one, therefore, having aliened, his alienation was held 
good : the other point does not seem to have been 
noticed by the reporter, but the conclusion in the 
case, as cited in Dumpor's case, must at all events be 
correct, since after the alienation by one, if the con., 
dition was good as to the other two, it would be in 
effect apportioning it, which cannot be done by the 
act of the parties. So where in Dyer, 324, it waa 
said, that if a man leases lands upon condition not 
to alienate without licence,, and afterwards the lessee 
aliens part with the consent of the lessor, he cannot 
alien the residue without further licence, Popham, 
C. J. denied it to be law, because the condition could 
not be apportioned by the act of the party, but the 
licence for part, determined the whole ('). 

It may be here noticed, that a licence must be 
in writing, under the hand and seal of the lessor ^ 

■ ■ ■ ■ 

(0 4 Rep. 120 a. 
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and being once gfven, an aisisignment may be made 
in puiBuance of it, even after the grant over of the 
^re version. (') 

We see, then, that as to assigns by act of the party, 
the word ^'assigns " in the restrictibn is perfectly nu- 
gatoiy. It has never been yet determined, trhether a 
judgment creditor who takes a term in execution is 
restrained by the word <'assigns,*'but the presumption 
is, that he is free from restriction, because he takes 
the term as an involuntaiy assignee ; but in cases of 
bankruptcy, it seems clearly to follow, that if 
the assignees can take without forfeiture, they may 
assign without licence, because the first assignment 
by the commissioner is not a complete and perfect 
assignment within the meaning of the statute, and 
passes only a legal interest, subject to a trust to be 
sold and disposed of for the benefit of creditors, and 
the disposition therefore is not complete tffl sold by 
the assignees for their benefit 

It has been however contended, that the assignees 
of a bankrupt might be restrained by the word 
** assigns ;*' but in the case of Doe v. Sevan, Lord 
Ellenborougb, C. J. said, that the courts had always 
construed the word ** assigns *' to mean assigns by 
the act of the party, and that the assignee in law 
could not be incumbered with the engagements of 
the property cast upon him. (*) 



T — •> 



. (*) Walker r. Bellamy. Cro. Jac. 102. See Roe v. Harriaon, 
2 T. R. 430. 

C) Doe V. Be^an, 3 Maule and Selw. 353. 
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In the same case (')f it was heild also, that the 
immediate vendee from the assignee in law was like* 
wise not within the restriction; and Le Blanc, J» 
observed, that in Doe v. Carter (0 ^^ assignment 
under compulsion of law by the sheriff to an execu- 
tion creditor, was not considered witliin the general 
covenant : so a commission of bankrupt was a statu* 
table execution ; and therefore there was no materipl 
dijf&rence between the two cases. 

In a late case ('), where A. granted a lease to B.^ 
with a covenant that B., his executor or administrator, 
should not underlet without licence, and B. became a 
bankrupt, and by mesne assignments the lease came 
to B., who underlet) it was held, that B. having been 
dischai^ed at the time of his bankruptcy from all 
covenants in the lease by the slat. 49 Geo. III. c. 121, 
the underletting by him, which was in the character 
of assignee, was no forfeiture : it is true, in this case» 
the word " assigns " was not in the restrictive clause, 
but it is conceived, that from what has been stated, 
that circumstance would have made no distinction, 

There are one or two cases which ought to be 
noticed as exceptions to the rules which have been 
just stated ; which, although they bear a resemblance 
to the cases upon conditions for re-entry upon aliena- 
tion without licence, have been determined upon 
very different principles. A lease, for instance, was^ 
made for years, if the lessee, his executors or ad* 
ministrators, should so long inhabit and dwell in the 



(') Doc V. Bcvan. («) 2 T. R. 57. 

(3) Doe T. Smith, 1 Marsh. 359. 5 TauDt. 795, 

N 4$ 
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iarm demised, and actually occupy the lands, and not 
let or assign over ; the tenant became a bankrupt, his 
assignees entered and sold the premises. It was held 
that the lease was void without entry, because this 
was not the case of a forfeiture : but the actual occu- 
pation ieas annexed as a condition to the lease, and 
it was said, that the determination of the lease by 
such a condition, in cases of bankruptcy, had been^ 
considered as a settled point in the case of Doe v. 
Carter. (') 

. It seems to be doubtful how far executors or ad- 
ministrators would be restrained in a covenant by 
the lessee for himself and hisassigns. Theonly modem 
case which bears any relation to the point, is that of 
Roe V. Harrison C^) ; but there the administrator was 
held to be restrained, because the covenant expressly 
named executors and administrators. In one case it 
is said to have been ac^udged, that where the lessee 
died intestate, his administrator was restrained 
by such a covenant {^)\ and in the case (^ Doe 
V. Bevan (^), a di£ference was taken between ex- 
ecutors and administrators and other assignees, on 
the ground of their undertaking the office voluntarily ; 
and it was there thought, that although involuntary 
assignees were exempted from restraint, yet there, 
might be room to argue, that executors and ad* . 
ministrators would be bound by the word '* assigns '' 
though not expressly named. 

(■) Doe ▼. Uawke, 2 East, 481. Doe ▼. Clarke, 8 East, isk. 
Doe F. Carter, 8 T. R. 57, 

(*) 2 T. R. 425, See Moor, 44. (0 See Cr«. BKz. 757. 

(4) 3 Maalc and Selw. 353. 
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In the case of "Smallpiece v. Evans Q), three Ji^ 
tices held, that an administratnx was . an assignee 
within such a proviso against the fourth, who never- 
theless allowled, that an executor was an assignee, 
because he was made executor by the act of the party ; 
but the reporter adds a giutref whether the executor 
• or administrator are within the proviso, for neither 
of them are assignees directly of the interest demised. 

Where the lessor entered into part of the land 
. during the lease, and afterwards the lessee assigned 
over the remainder without licence, Rolle, C J. 
held, that the covenant being collateral was broken 
by the assignment, notwithstanding the entry of the 
lessor into part of the land. (*) 

If the condition in a lease for years be, that for 
non-payment of rent or the like, the lease shall be 
null and void ; after the lessor has made a legal de* 
mand,'' and the lessee has refused to pay, the lease is 
absolutely determined, and cannot be set up again 
by the acceptance of rent or by any other act Q). But 
if the lease be voidable only upon non-payment of rent, 
acceptance of rent due after breach of the condition, 
is a waiver of the forfeiture (^). So, if the lessor dis- 
trains, though it be for the same rent for which the de- 
mand was made, thelease is affirmed ; because at the 
common law no distress can be made aft;er the lease is 



(>) 1 And. 124. Mere's case^ Cro. Elu. 26. 

(*) Collins y. Lillye^ Styl. 265. Note, as to the term " colla- 
teral,'' see ante, p. 165. 

(3) Browning and Beaton's case, Plow. 133. Co. liitt. ibid. 
Pennant's case, 3 Rep. 64. 

(«) Goodright ▼. Davids, Cowp. 803. Harry ▼. Oswald, Cro. 
Elis* 572. S« C. Moor, 456, 3 Rep. 64. 
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determined (')• So where rent was demanded and not 
paid, and two days after the lessor received the rent, 
and signed an acquittance, naming die lessee as his 
tenant, this was held to be a declaration to retain the 
lessee as his tenant ; but mere acceptance of the rent 
due after the demand was held no bar, because it was 
a duty owing to him j and therefore it must be un- 
derstood of the rent due at another day, the accept- 
ance of which by the lessor, without any declaration, 
is an affirmance of the lease Q). With respect to 
other conditions for re-entry, acceptance of rent will 
not affirm the lease without notice, because such con- 
ditions, being collateral, may be broken without the 
possibility of the lessor knowing it. The notice, there- 
fore, is material and issuable. (0 

If a lessee exercises a trade which by the terms of 
the lease gives a tide of re-entry to the lessor, the delay 
to take advantage of it does not waive the forfeiture(^) ; 
but there must be some act, such as receiving rent, 
with notice to confirm the tenancy : but if the 
lessor permits the lessee to expend money in im- 
provements with a view to the premises being so 
occupied, it is evidence to be left to a jury of his 
consent to the alteration. 

So it has been determined, that a lessor who has 
a right of re-entry reserved on a breach of covenant 
not to underlet, does not, by waiving his entry on 
one underletting, waive his right to enter on a sub- 
sequent underletting : so also, with respect to a co- 
— — ■ ■ — — — - ' - — — — — 

(') Pennant's case, 3 Rep. 64. («) Greenes case, Cr0. Bib. 3. 
(?) Peananf gcase. Supra, Marsh v. Curtis, Cro. Eiis. 525, 
O I>oe?. Allen, STauiiti 78t 
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venant for repairs, the waiver on one breach does not 
bar him of his entry on a subsequent breach ; be- 
cause a waiver does not amount to a licence^ and 
therefore is not interpreted according to the same 
rules. (■) 

If a lease for years be made by a stranger to the 
owner of the land, with a condition of re-entry, suoh 
a condition seems to be void ab initio ; for such a 
re-en^ would terminate the lease, which is good 
only by estoppel ; and when the lease was gone, the 
estoppel would cease, and consequently the lessee 
would be in of his old estate, which is a better title 
than the title of the lessor. But where land was 
sequestered in Chancery, and A., the servant of the 
owner, was put into possession, and afterwards being 
dispossessed, took a lease from tlie disseisor, render- 
ing rent, with a condition of re-entry for rent arrear^ 
the entry of the disseisor upop a breach of the con- 
dition was held lawful j for when the sequestrator 
accepted the lease, he waived his first possession, 
and although the lease was determined by the entry 
of the lessor, yet the disseisor has an dder title, be- 
cause he has a good possession against all except liie 
disseisee. (*) 

Where there has been an agreement for a lease in 
writing, and it has been agreed that there riiould be 
inserted in such a lease a proviso for re-entry on the 



(0 Doe ▼. Bliss, 4 TaunU 735. 

f) Hawkins T. Stephen, Pahn. 166. London ?tJamc9, I And, 
128. James's case, S. C. Moor. 181. 
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breach of any of the covenants ; if the tenant has^ 
occupied under the agreement, and acted in such a 
manner as would have given a title of entry to the 
lessor, if an actual lease had been made, the Court 
of Chancery will not, after such a breach, enforce a 
specific performance of the agreement, on the appli- 
cation of the tenant, unless there has been a waiver 
of the forfeiture on the part of the lessor ; and if it 
decrees such a specific performance, it will not allow 
the lessor to take advantage of the circumstance of 
the lease bearing date before it was 'made, .. without 
giving the tenant the b^aefit of the waiver of the 
forfeiture. (') 



SECTION THE SIXTH. 

Of Surrenders and Renewals. 
1. Of Surrenders. 

A SuRBENDER is the yielding up of a particular 
estate to him who has the immediate estate in rever^ 
sion or remainder : the lessee for years, therefore^ 
may extinguish his estate, by surrendering it to the 
lessor, or those entitled to the next immediate estate 
in remainder or reversion; and, although it was 
formerly doubted, whether a lease Cor years in pos- 
session might be surrendered so as to merge in an 
estate in remainder or reversion, which itself was 
only for years, it seems to be clearly settled, that 
such a surrender is good, and shall merge the first 

« 

(0 Gourlay v, the D. of Somenet* 1 Ves. and B. 68*. 
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term, even where the term in reversion is for a less 
Ti umber of years than the term surrendered ; for, 
although the lease in reversion would expire be- 
fore the expiration of the period of years for 
which the lease in possession has been limited, 
yet the surrender, being absolute, will enure to the 
benefit of all those who successively take in re- 
mainder or reversion after the first lease in Aversion 
has expired. (') 

Any form of words, by which such an intention 
may appear, is sufficient to work a surrender ; and 
even where there are no words used, the acceptance 
of a new lease during the continuancef of one in ex- 
istence, or any other act which implies an admission 
on the part of the lessee that the lessor has the 
power to contract for the disposition pf the land 
during the existing lease, will amount to a sur- 
render (*). Surrenders, therefore, are either express 
or implied. 

Express surrenders relate only to interests in pos* 
session ; for leases to commence mjuturo cannot be 
expressly surrendered, because, till entry, the lessee 
has no possession, and, consequently, the lessor has 
no reversion, in which the possesiuon may be drowned. 
On the same principle, a lessee for years to begin 
presently, cannot, till entry or waiver of. the pos- 
session by the lessor,, merge his lease. by express 



(') Pony ▼. Allen^ Cro. Eliz. 173. Hughes t. Robotham, Cro. 
£liz.302. Poph.31. 

(>) €hamberlatn*8 case, 2 Roll. Abr. 496. Year Book, 40 Ed. ITI. 
23. Sleigh ▼. BatemaD, Cro. EUz. 480. 
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surrender : but if the lessee has entered* and assigned 
his interest, there is not the same objection to the 
assignee's surrendering before entry, because entry 
is not requisite to perfecting the assignment ; and by 
the entry of the lessee, the possession was severed 
firom the reversion, which possession, being trans- 
ferred by the assignment, may, without any otlier 
entry, be meiged in the reversion (') : so, where A«, 
lessee for twenty-K>ne years, granted to B. for ten 
years, and the residue to C, although C. had only a 
future interest, yet, since the possession was severed 
from the reversion, it was held that C» might make 
an express surrender (*)• Express surrenders may 
be either absolute or conditionaL Q) 



Surrenders, by the act and operation of law, e^ltends 
both to leases in possessimi, and to those which are to 
commence at a future time. A surrender in law of 
leases in possession is wrought by the acceptance of a 
new lease from the reversioner, either to begin pre* 
sently, or at any distance of time during the continu- 
ance of the first lease. The effect of this surrender is im* 
mediate and absolute, even where the second lease is 
limited to commence at a future time ; because the law 
considers the contract, in this respect, as one entire 
thsQg, which is incapable of severance, except by 
the agreement <^ the parties. The surrender, there« 
foiie, must act presently, or not at all» and must 
(^perate on the entire contract, or not on any part of 
it. A lessee^ therefore, for thirty years, by taking 



(0 2 RoU. Abr. 494. (») 3 Leon. 96. 

e) Co.Litt.218b. 
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a new lease but for three years, to commence ten 
years hence, effectually surrenders aad determines 
the existing lease from the time of his accepting such 
new lease ; and the lessor may enter, and take the 
profits of t^e whole thirty years, excepting only the 
three years comprised in the second lease. (') 

If the lessee for years accepts a new lease by in^ 
denture, of part of the same lands, this is a surrender 
for that part only, because there is no inccmsistency, 
except only for thai part ; and although a contract 
for years, after it takes effect in interest, cannot be 
divided by act of law,, or of the party, so as to be 
void for a part of the number of years, and to be good 
for the residue, there is no objection to severing the 
land itself, as to part of which the contract may be 
void, and the lease as to the rest remain untouched (')• 
But if the lessee accepts a lease of rent, common 
estovers, herbage, or the like, of the same lands, or if 
he accepts a lease of the same lands at will only, all 
these amount to a surrender, because they admit the 
power of the lessor to contract for the possession of 
the land, or for a certain charge out of it, which being 
inconsistent with the interest of the lessee under tiie 
first lease, dissolves and destroys it Q). The difficidty 
indeed might be obviated if the rent could be appor- 
- ' ' , , . . 

(') Bro. tit. Lease 14. Dyer, 93. Perk, sect 617. 3 Leon. 244. 
SRep.l 1 . Hotchinsv.Maniii, Cro. BIie. 532. 005. 2RoU. Abr. 495. 
Dyer, 1 10. Sheph. Touch. 300. Lane's case, 2 Rep. 17. Fiil- 
merton y. Steward, Plow. 102. Willis y. Whitewood, 1 Leon. 
302. 

(>) Fish V. Campion, 2 BoU. Abr. 498. 1 Danr. Abr. 50lt pi. 5. 
509, pi. U 

Q) Cro. Jac. 84. 173. Cro. EHiz. 873. Moor, 636. 
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tioned as in the case of the surrender of part of the 
l«nd demised, where the rights and interests of the 
lessor and lessee admit of an easy mode of a^ust- 
ment by an apportionment of the rent ; but in the 
other case the lessee is relieved from no part of the 
burthen of the former lease, and therefore makes in 
effect a gratuitous render for what he was previously 
entitled to. On the same principle, where lessee for 
years of an advowson accepted a presentation, to the 
church from the lessor, and was admitted, instituted, 
and inducted ; this was held to be a surrender ^ for 
by the acceptance of the presentation, he gave a new 
interest for life to the lessor in that which wfts the 
chief fruit of the lease, and consequently inconsistent 
with his own interest in the advowson (') : but it has 
been determined, that if the lessee of a manor takes 
a lease of the bailywick of the same manor (*), or a 
lessee of a paxktakes a lease of the office of paik- 
ke^erC), there is no surrender, because these 
are. separate and distinct things, which formed no 
part of the first contract 

It is now settled, that to constitute a good sur- 
render in law the second lease ought to be a good 
demise to pass an interest, such as is intended by. the 
parties. Therefore, idiere (^) a lease was made in 
Nov. 1616, to begin in the year I6I99 for forty-, 
one years ; and afterwards, in the same year I6l6ii a 
lease of the same premises was made to another for 

(') Hutt. 105. Cro. Jac. 84. 
(^) Gibson ▼• Searle, Cro. Jac. 84. 
(0 €hamberlam*8 case, 2 Roll. Abr.496. 
(«) Lloyd ▼. Gregory, W. Jon. 405. Sir T. SeweU*s case, 4 Burr. 
1980. 
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ninety-Tiine years, to commence immediately, by 
virtue of which the second lessee entered, and was 
possessed; and then the lessor, in 1617> made a 
second lease to the first lessee of the same lands, for 
forty'-one years, to commence in I6199 which was 
accepted, and after its commencement in interest the 
lessee entered, and was possessed : it was decided, 
that the acceptance of the second lease had not ex* 
tinguished the first, so as to let in the intermediate 
lease to tlie second lessee ; because, by the entry of 
the second lessee the lessor had only a reversion, and 
could not afterw&rds, by his contract with the first 
lessee, give him any interest, especially for a less 
number of years than the intermediate term con- 
tained ('). In the case of Mellows v. May (*), a 
contrary opinion might appear, at first sight, to 
have been held : but that was the case of a free- 
hold lease to commence from the day of the date, 
which was then considered a lease in reversion ; and 
livery was made after the day of the date. ' According 
to the report in Croke, it was held to be no sur* 
render of a prior lease, because the second was void 
as a freehold lease to commence in Juturo. The 
report in Moor, however, is more correct, which con- 
siders it a good surrender, because the second lease 
was good by virtue of the subsequent livery. In one 
other book (*), the reporter ei^ relatione says, it was 
agreed, that a contract for a new lease was sufficient 
evidence to a jury of a surrender ; and that the 

(') Watt T. MaidweU, HuU. 104. Litt. Rep. 268. Co. Utu 338. 
C) Cro. Elix. 873. S. C. Moor. 636. 
(>) lKeb.28^ 

O 
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court so determined in the ^ase there memti^iied* 
The pcHnty however, has been recently determine 
by the case of Roe d. Lord Berkley v. The Arch- 
bishop of York('). Where the second lease having 
been made expressly as an appointment ufider a 
power by a tenant for life, the court held it to be 
not pursuant to the power ; aod since it was void as 
an appointitnent» it could not take effect in any other 
way : it was determined, therefore, that it could not 
operate as a surrender of a prior eiusting lease. 

But if a lease is .merely voidable (*), or afiected 
with a condition, it will still operate as a good sur- 
render } and such surrender will be absolute, because, 
although a condition may be annexed to an. express 
surrender itself, yet an implied surrender muat 
operate on the whole contract, or not at all; and 
therefore cannot be effected by any contingency or 
condition attaohed to the second lease C). If a man^ 
tl^refore, seised in right of his wife, makes such a 
second lease, the first lease will not be revived by the 
wife avoiding the second lease ailer the death of her 
husband, but the surrender remains absolute, as if no 
such avoidance had been made(^). In the case of 
Davison v. Stanley (0, the court decided in favour of 
the tenant ; but then it seems to h^ve done so on the 
ground of fraud : for the lessor having, while seised 
in fee, made a lease for ninety-nine yeara^ afterwards 



(0 6 East, 86. («) Anon. 4 Leon. 161. 

(») Plow. 107. Co. Litt. 2l8b. 

(«) Whitbj V. Qough. Dyei;, 140. 2BioU. Abr. 495. Ses Anon. 
4 Leon. 161. WQlis 7. Whitewood, 1 Leon. 322, 
O 4Bvrr.22lO. 
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settled his estate, and took back an Estate for life 
only, with a power of leasing ; he then granted a 
second lease for ninety-nine years to the same tenant, 
which Was not according to his power, without giving 
notice to the tenant that his authority was limited ; 
the court, therefore, held it no surrender. This case 
was cited ia argument in the case of Roe v. The 
Archbishop of York (') j but Lord EUenborough, 
C. 3. said, he did not think it necessary to examine 
it, but observed, that the general reasoning to be^ 
found there applied most strongly to the distinction 
above laid down. 

If the iaecond lease is to commence on a contingent 
event happening, it appears, tliat it will not operate 
as' a surrender till the contingency arrives ; therefore, 
if a lessee for years takes a second lease, to commence 
after the death of A., the contingency will prevent 
the second lease from operating as a surrender, 
because A. may outiive the whole of the first term : 
if, however, A. should die within the first term, the 
second lease will immediately take efiect, and destroy 
the remainder of the first term (^). 

' Where the lessee leases to the lessor reserving 
the reversion of a day, it does not amount to a sur- 
render, because the day prevents the merger Q) ; 
but if he assigns the term, it seems that although 
he reserves a rent, the term will be surrendered, to 



Q) Supra. (») Bac. Abr. Lease, S. 3, 

Q) 1 Roll. Rep. 387. 4 Leon. 30. 
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avoid a multiplicity of actions (*). In a caise'^*)^ 
therefore, where a .lease eame into the hands of the 
original lessor^ by an agreement between him and the 
assignee of the lessee to the following effect ; viz. tiiat 
the lessor should have the premises as mentioned in 
the lease, and that he should pay a particular sum over 
and above the rent, annually, towards the good wiU 
already paid by such assignee, the court were agreed, 
that it was a. surrender of the whole term. If a rent 
is reserved on such an assignment, it appears tiiat 
debt will lie against the lessor, by way of contrad, 
but there will be no remedy against the heir or exeou- 
*tor of the lessor, because the term is gone. (*) 

r 

A lessee for forty years leased to B. for thirty, tuid 
IB. leased to C. for nineteen, and after articles of agree- 
ment were between A: and B. that C should have the 
land for three years rendering a greater rent; to 
which articles C. agreed at another time and place» 
and occupied tlie land accordingly : it was held no 
surrender, because words and acts between strangers 
do not operate as a surrender^ and this agreem^it 
did not amount to a lease, because -C. was no party 
to the deed (*) 

The acceptance of a parol lease before the statute 
of frauds, was a good surrender in law of a lease in 



(*) Winstone v. Pinckney, 3 Keb. 131. Lloyd v. l4Uigforcl» 
2 Mod. 174. 

0) Smith V. Mapleback, 1 T. R. 441. 

(s) Winstone v. Pinckney, 2Ler. 80. 3 Keb. 131. 138. Llojd 
▼. Langford» 2 Mod. 174. 

W Porry 7. Allen* Cro. Eliz. 173. 
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being (') ; but although the statute of frauds has made 
no alteration directly in the nature of surrenders in 
law, it seems to be generally understood that a parol 
lease within the provisions of that statute is, since 
the statute, not a good surrender by implication, of a 
prior lease (*). 

With respect to ejcpress surrenders at the common 
law^ a distinction was made between corporeal here- 
ditaments and things which lie in grant. The former 
m%ht be transferred witho^t deed, and therefore a 
lease of them might be surrendered by parol, and a 
deed or writing was not considered of the essence of 
die contract ; but no express surrender could at any 
time have been made of incorporeal hereditaments or 
chattels demised for years without deed ; because the 
deed was of the very essence of the title to them. 
Now, by the statute of frauds, all express surren- 
ders, whether, of things which lie in grant, or of land 
and other corpore^ hereditaments, are required to be 
in writing ; but it has been decided, that under this 
sitatute a note in writing is as good foir this purpose' 
as a deed, apd that no seal or stamp is requisite to 
such a note, since these are essential only to a lease ('). 
In the case of Roe v. The Archbishop of York, it was 
contended that a recital in the second lease of the 
surrender of the first lease, was a note in writing 
within the statute of frauds j but the court were 
clearly of opinion, that the fact of a previous surren- 
der must be specially found, which fact the recital 

(0 Timbrdl v. Bullock, Styl. 446. (*). See poBt, 198, 

(^} Farmer v. Rogen» 2 VTiIb. 26. Qu. as to the sUmp I ^ 

oS 
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by no means imported } for the recital merely recited, 
that the grant of a new lease was partly in considera- 
tioin of the first indenture, which would be iHiffidenidy 
accurate if the acceptance of tibe second leaae woidd 
by operation of* law be a surrender of the former* (') 

Cancelling the deed of lease of corporeal heredita- 
ments will not destroy the continuance of it, because 
the deed is not of the essence of the contract, or the 
only evidence of the title of the lessee; but the cancel- 
ing or destruction of a lease of incorporeal heredita- 
ments^ and things which lie in grant, is a good surren- 
der at the common law, because the deed is the only evi- 
dence of the contract,' and it seems doubtful whether 
the statute of frauds can be considered as having taken 
away this mode of surrender ; becavse it seems to be 
just as much the effect of the operatioQ of law, as the 
acceptance of a new lease is a surrender of a prior lease 
of; corporeal hereditaments. The statute of frauds haa 
been supposed however to take away all surrenders 
l^y cancellation of the indenture ; and an extrajudicial 
opinion of C. B. Qilbert, in a case called Magennis v. 
M'Culloch (^), has been cited ip support of this suppo- 
sition Qy A case was submitted to him for his private 
opinion, and he stated it to be, that since the statute 
of frauds, a lease for years could not be surrendered by 
cancelling the indenture without writing, because the 
intent of that statute was to take away the manner thjey 
formerly had of transferring interest in land by sign,9» 
symbols, and words only ; and therefore, as livery of 
- seisin on a parol feoffinent, was a sign of passing a free- 



(0 6 East, 101. («) Gilb. Rep. 336. 

0) S«e Roe v. Archbishop of Tcnrk, ubi snprii. 
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hold before the latatute, but is now taken away by the 
statute, so he conceived that the cancelling of a lease 
was a sign of the surrender before the statute, but. is 
now taken away unless there be a writing under the 
hand of the party. And the words, " by act and 
operation of law," he thought related to a surrender 
in law by taking a new lease, which being in writing 
is of equal notoriety with a surrender in writing. 
It may be remarked, that by the statement of the 
case submitted for his consideration, it appears to 
have related to a lease of corporeal hereditaments, to 
the surrender of which, at the common law, the can- 
celling of the deed seems at most to have been imma-^ 
terial. (') Lord EUenborough, C. J., however, seems 
to have considered this opinion conclusive, even as 
to things which lie in livery, to the grant of which 
a deed is essential (') 

The statute of frauds made no alteration but in 
the evidence of a surrender ; and whatever words 
were sufficient before, will, if reduced to writing, still 
operate as a surrender since the statute. In the case 
of Farmer v. Rogers Q)y the indorsement on the mort- 
gage deed did not purpose to be a surrender, but only 
a receipt for money j and yet, as coupled with the 
proviso in the deed, that the term should cease on 
payment of the mortgage money, it shewed the in- 
tention of the parties, and was holden to be a sur. 
render. 



(') Bro. tit. Lease^ 6. 1 6. MtHer v. Mainwaring, Cro. C%r, 397^. 

Moor. 35% 

(*) 6 EtBt, 90. Le^oh t. L««b!>, 2 Cb. Rep. 100. 

O 2Wil».26- 

O 4 
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. Infants, femes covert, and lunatics, where tb^. 
are interested in leases, and it is requisite to mdfie 
surrenders for the purpose of obtaining renewals, xBOf 
apply in the usual way by petition to the court of 
chancery or any other court of equity, and may be 
enabled, at the discretion of such court, to make suf<- 
renders by force of the stat. S9 Geo. IL c. 31. ; but 
before that statute, there was no way in which infants 
could make an absolute surrender in law ('), and feme 
coverts could only give their assent by levying a fine. 

It remains in the last place to consider what efect 
surrenders in ordinary cases have upon under-leases, 
and the question is suggested by one of Plowden's 
qtueries. Strictly speaking, it appears, that if the 
original lessee has under-leased, rendering rent, with 
a condition for re-entry, that all rents and conditions, 
as far as they depend upon the reversion attendant 
upon the under-lease, will be extinguished by the sur- 
render, although the rent may still be payable, as be- 
tween the original parties, by force of the contract \ 
but it seems to be settled, that in no case can the 
owner of the paramount reversion, although his re- 
version may become immediate to the estate for years 
by the extinguishment of the intervening estate, be 
considered as an assignee within the meaning of the 
statute 32 Hen. VIII. (*) 

« 

r 

Where the queen made a lease to one who after- 
wards committed outlawry, 'and then there was a 

(«) 2Bx>U-175. Price V. Buttt. 

(») Chaworth v. PhUlips, Moor, 876. See also The Lord Trea- 
surer V. Barton, Moor, 94. approved by Lord Kenyon m Webb v* 
Russell, 3 T, R. 393. See Preston on Merger, 138. 
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gieneral pardon and restoration of Uteir esUtea Uy 
thde who had forfeited them, there was a quepitian 
whether the pardon revived the lease, which had been 
Extinguished by the forfeiture in the reversion ; and^ 
Manwood J. thought it was revived* and said it was 
like the case of a conditional surrender. (') . 



S, OfBenewdf. 

The principal object, in general, for which a lease 
is surrendered, is to obtain a renewal for a longer 
penod than the prior lease. 

• 

Agreements for this purpose will be decreed iii 
equity to be specifically performed, just as much as 
in other cases^} but it seems to be at least doubtful 
how far assignees of a bankrupt can have the benefit 
of such an agreement (*)• 

In a case where an insolvent tenant made over 
]|iis lease to another, . who . treated for a renewal to 
himself ostensibly, but secretiy in trust for the ori- 
ginal tenant, Lord Redesdale said, he could not 
decree a specific performance, because it would be 
forcing upon the landlord a tenant whom he would 
never have chosen. (') 

Covenants for renewal are not unfrequent in leases, 
and may be decreed in equity to be specifically per- 



(*) Knowles 7. Powd, Moor» 237. 

(*) See Weathendl ▼. Oeering. 12 Ves. 513. 

()) Oherlihy t. Hedges, 1 Sch.&Xef. 123. 
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Ibnned, m the sane aiaaner as i^eementB* TlieB* 
covenants run with the Iimd ; the personal represent 
tativesy therefore, trf* the lessee will be entitled to the 
benefit of them ('), and they will bind the purchase 
of the inheritance Q\ ^y where there was a cove-^ 
nant with A^ and his executors, to renew, by mskmg 
a lease to A. and hia assigns, the executor was held 
to be an assignee (').. But where the lessee became 
a bankrupt, it was held that the assignees could not 
have the benefit of such a covenant (^) 

Covenants for perpetual renewal are likewise per- 
mitted, although they are not much favoured ; and 
it appears to be clearly settled, that any person, 
entitled to an estate of inheritance in fee simple^ 
may make leases with such covenants, each renewed 
lease to contain a covenant to renew for ever ; and that 
this is. a species of contract which will be enforced 
in a court of equity. 

Ih the case of leases renewable upon Hves, it haa 
been frequently determined, diat such right of renewal 
wili be lost, if the lessee neglects to renew, upon a 
lifis dropping ; but it seems to be different in the case 
of leases for years, for the general rule is, that the 

request is not of the essence of the contract Q') : in 

■■I I ■■ I I ■■ III >i ■ 1 ■ > ■ I. ■ • 1 1 ■■ 

O Hyde V. Skinner, 2P.Wm8. 196. 

O Bichardson v. 8ydenbam» 9 Vem. 44r. 

0) Gbipmtn ▼. Pulton, Plow. 284 e. 

(4) Drake v. The Major of Exeter, cited 2 Vem. 96. 

(') Baynham ?. Guy's Hospital, 3 Ves. 295. Eaton ▼. Lyon, 
3 Ves. 690. Bailey ▼. The Corporation of Leominster, 3 Bro. Oh- 
Ca. 539. Willan ▼. Willan, 16 Ves. 84. Thf City of London r. 
BGtford, 14 Ves. 41. 
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one caae('), iiMieed» the ooimion of makii^ t^ re- 
^e9t fcNT renewal preveated the specific pafcnnuuice 
of the conlauGt; ; but that appeared to be ftom the 
QuMmre of th/e thing demised, which ¥^s a cdUiei^, 
vheffe it was said to be (»f more importaace to the 
kflsor to know that his tenant would oontinue, thwi 
in any other. The general rale, however, ia so fiir 
fualified, tiiat these is no authority to decree specific 
performance of such a covenant, unless thei« are dr- 
cunstances to excuse the default hi making die i»^ 
quest at a convenient tifiie before the e^q[>initio9 of 
ijie first lease. (') 

Since the eomis view these covenmks with an 
imfayourable eye, they are construed strictly for the 
benefit of the lessor, and those daimmg under hm ; 
tliAy must, therefore, be worded in plaan aQd i^umh* 
bigpaous terssB, so that tbeie may be no mistake or 
surprise about Uie interest purported to be granted : 
a covenant, therefore, to renew under the same 
ooveoaatB as in the original leasQ, has been held net 
to include a covenant for perpetual renewal, because 
it does not necessarily imply a covenant to renew 
more than cmee. Q) 

The construction of such covenants is the same 
both at law apd in equity, and neither at law nor 



(0 AUen V. Hilton, 1 Fonbl. Tr. £4*432. dlied in The QVj of 
Loodaa t. ^Titford, 14 Vei. 41 • 

0) Rubery ▼. Jervobe, 1 T. R. 229* Batemuf y. Miinsy^ Dom. 
PrQe.1779. 

^) Hy4? ?• SkiQiier, 2 P. Wma. 196. Tritton y. Footo, 2 Sro. 
Ch. Ca.aik BMiMlli.D9nnn^ib.638. ReeceT.L4«Omivkiiote, 
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ia equity can they derive any validity fix>m the acts 
of the party beyond their express and unequivocal 
meaning (.')• It was indeed a part of the case of 
Fumival v. Crew(*), before Lord Hardwick, that 
both the leases in that case had been twice renewed, 
and that each of the renewed leases contained the 
same covenant for renewal as was in the original 
lease» from which Lord Hardwick inferred it to* 
be the understanding of the famfly, that it waa a 
covenant for perpetual renewal ; so also in Codke 
V. Booth Q)y which was sent to a court of law fay 
Lord Bathurst, the case was decided, partly on the 
ground of an allegation tbtat such a covenant had 
been uniformly 'inserted in every new lease for a 
loi^ period of years ; but this last case has been 
strongly disapproved of; and Lord Eldon has de» 
elated^ that it is not possible to introduce any &et 
Upon the record of this kind, so as to influence tiie 
construction which the covenant would otherwise 
bear from a fair interpretation o£ the words : which 
tule applies as much to courts of equity, as to courts 
of law. 

In the case of Bridges v. Hitchcoc^s (^), the 
covenant was to grant such further lease as the 
lessee should desire, under the same rents and cove^ 
nants; and it was considered not unfair to infei^ 
that he who might have asked for a lease for any 
fc ■ I ■ ■ . 

ib. 6379 and tbe cases cited in Hai^. Jurid. Arg. 41 L the case of 
Lord Inchequin. 

Q) Iggdden v. Biay, 9 Ves. 325. 2 N. XL 449. 7 East, 237* 
^ Q) 3 Atk. 83. See Hargr. ubi sapra, from Seij. Hill's MfiS^ 

(s) Cowp. 8U. C) 1 Bio«Pi a 522. 
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number of years, did not exceed what was intended 
by requiring one with a covenant to renew. 

In Fumival v. Crew ('), besides the fact already 
mentioned, it appears that the words of die covenant 
were, <^ one or more leases, and so to continue the re- 
newing such lease or leases ;" which, according to the 
printed report, Jjovd Hardwick relied on, as plainly 
importing a repetition of renewals: besides which, 
there were< fines to be paid on every renewal at the 
option of the lessor, so that the covenant for perpe* 
tual renewal was not open to the same objecticm as 
in most other cases. 

1 Tlie case of Moor v. Foley (*) is clearly distiii- 
guishable from the rest : there the lessor cov9«^ 
nanted to renew under the like rents, covenai^tay 
and conditions, and further stipulated with r^ard 
to the covenants to be inserted in the new lease, 
that in such grant it should be covenanted and 
agreed, that a new lease should be granted under the 
same rents, covenants, and provisoes upon the event 
happening which was therein mentioned ; so that 
this expresif stipulation prevented any necessary im- 
plication from general words as to covenants for 
perpetual renewal; because, if the parties had in* 
tended a covenant for perpetual renewal, they would 
have expressed their intention in larger terms* Q) 



O Ubi supii, S. C. 9 Mod. 446. C) ^ ^es. 232. 

(0 SeeDowlingv.ACU, 1 Bfad. Ch. Ca.541, where Hazg. vol.3. 
Jofiioons. Bxercit. 178. and the case of H«iieU v. Tieldin^, 2 8c|i< 
and Lef* 569. aie cited. 
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In a caaeQ\ however, v^ere a testator, being 
tenant for years under a church lease, renewable on 
payment of a fine at the will of the lessor, entered 
into an agreement for perpetual renewal of an under- 
lease at a fixed rient, and the devisees executed a 
leise in punuance of it, ^le court of chancery 
decreed the lease to be canceUed, and the agreement 
to be delivered up as having been obtained by sur- 
prise, neither party being aware of the eflfect of the 
Mtrument, because the fines to be paid to the church 
were likely continually to increase, and' yet no fine 
was to be paid on the renewal of the under-lease, and 
the rent to be reserved was not to be increased ; it 
was admitted in this case, that the under<4essee was 
aof dbject of the testator's bounty, but as the amount 
of the benefit intend^ waar uncertain, the covrt 
thottj^t it could not execute the agreement 

m 

Si» in the case of The cHy of London v. Miefonl('X 
tbe Lord' Chancellor refu»^ to decree specifie per* 
fbnuanoe^ under the particular circumstances wludi 
attended it It had been provided in the originsd 
lease, thafcif the tessees declined taking a new lease 
of the premises, they should not only leEtve them in 
gMd arnd suffiisient r^air, but should also convey to 
liie lessor^ his bars aaid ass^s, certain lands and' 
bttfldkigB^^ between t^ tessoPs premitesi and the river 
Thames i the court held, that no specific performance 
could be decreed of the covenant for perpetual re- 
newal, because these last-mentioned lands had since 
been coverted into the highway leading to Black- 

(') WilUta r. WUbm, 16 Ves. 72. C) 14 Vev; 41. 
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friars Bridge, and consequently it would be impos- 
sible, if the lessees at any time should refuse to renew, 
for them to perform their part of the covenant. - 

It seems to be admitted, that the cases which hav^ 
occurred in Ireland upon this subject, rest upon a 
peculiar local equity ; that is, it has been considered 
part of the policy of that kingdom to protect and 
preserve the rights of the tenants to renew, although^ 
they should have neglected to renew at the proper 
time : the lease was looked upon as a kind of inhe* 
ritance ; and if the lessee paid the fine and interest 
from the time, it became due^ the court generally- 
indulged them with a renewal. The later cases, indeed* 
in the House pf Lords, reversed the decisions in Ire- 
land (') : but these determinations, however conso- 
nant to the principles of equity in England, gave great 
dissatisfaction in Irelano, and ultimately produced an 
act of parliament there> the stat. 19 & 20 Qeo. IIL 
c.SO. which revived the old equity, and provided that 
in all cases of mere neglect, where no fraud appears to 
haive been intended, and there has been no dereliction 
QA the part of the tenant, by neglecting or refusing 
tp renew after the landlord has demanded the fine* 
courts of equity shall relieve* qj\ an adequate com- 
pj^nwtipn being made, Q) 



l»W^^««l*« 



(') See the cases, Vipond y. Rowley, 1774. Kam v. Hamikoa, 
177l|. BatemftQ v. Miinaj; 1779. B«c. Abe. l^e^no, Kentvvili 

Q) Bi^lc V. Lysaght, Vemon and. Scrireo^ 156. Ifagrath r. 
LordMuskeny, ib. 166. 
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CHAPTER THE SECOND. 



Of Leases considered with Reference to Uie Interests qf 
Persons who are no Parties to the Contract 



SECTION THE FIRST. 



Of the Nature tf Leases «Aic& mmf become void or voidable 
from Drfect of Title in the Lessors. 

rr has been remarked, that at 4^e time of 
granting a lease^ the title of the lessor is usually 
little thought of; and from the hope of favour;, or 
some other beneficial circumstance, it is probable, 
that an investigation of the lessor's title may fre* 
quendy be dispensed with, the permission of which, 
it must be confessed, is attended with greater con- 
tingent Hsk, than the withholding of such permission 
js. likely to be injurious to the lessee. 

The title trf* the lessor, however, after all, is of the 
greatest importance to the lessee ; and it may not be 
an improper introduction to the subject of the present 
chapter, to inquire what rule the court of chancery 
has adopted in this respect, in awarding a specific 
p e rfen nance of the contract for a lease. 

I 

There is no direct decision upon the point ; but 
die case of Gwillim v. Stone(') seems to be some 
authority to shew that an agreement to grant a tease 

0) 3Timit.43S. 
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contains no implied warranty of the land, nor any 
engagement to deliver an abstract of the lessor's 
title. Lawrence, J. there observed, that he always 
understood, that in purchases of land the rule was 
'' caoeat emptoft^^ and that the extent of the loss 
incurred made no difference. 

In a later case at Nisi Prius (')> Gibbs, J. was of a 
similar opinion ; and Heath, J., after instancing the 
case of leases for three lives, granted ^ome years since 
by a Duchess of Bolton, who was only tenant for 
life, but assumed to have a power of leasing, wA 
received fines to the amount of ^4^9,000, observed^ 
that neveirthdess, it had never been heard of that a 
tenant for life was iasked to shew his title to lease* 
Mr. Sugden, in the last edition of his valuslble work 
on Vendors and Purchasers, very jusdy remains, tlmt 
the instance cited shews the strong necessity of 
the title being produced, and adds, that there is no 
instance in which a man, acting under good adtice, 
accepts a lease from a tenant for.life, without the 
production of tiie settlement unider winch he claims, 
la the late case of Fitdes v. Hooker (*), ftlUiough 
there, was no direct decisian on the point, the Master 
ofthe Rolls seems to ha^e cmichidedlhis^^okit by 
some very sound observationa. His Honour said^ he 
should hesitate Iqng before he decided that an owner 
, of real property does, by contracting to grant a lease, 

• • • » I 

(0 Sugd. Vend, and Purch* 282. 5th edit. Temple y. Brown, 
Aince argued in the C. P. See 6 Taui^t. 60. 
{») 2 Meri?al, Ch. Ca. 424. 

P 
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become 1)ound to shew la title to die estate out of 
Tirhich it is to be granted ; but it is quite a difierent 
question whether one who is unable, or thinks it, to 
shew a title to the property to be leased, shall have 
a right to compel anotiier to take a lease of such pro- 
perty, without any other security for the enjojrnieiit 
of it than the personal covenants into which the 
lessor conunonly enters. There are many cases in 
which tiie court would not interfere in favor of a plain- 
tiff, except upon terms which could not be enforced 
against him as a defendant. Whether the interest 
c^ntraicted for be freehold or leasehold, it seemed 
reasonable, that he who come? for a specflic per- 
formance should be prepared to shew, that he is ^le 
to give what he seeks to compel a purchaser to take. 

* 

And he did not admit, that any inconvenience would 
follow fttim tMs doctrine; ^e ohly consequence 
would be, tiiat when the owtier is unable or ttfiwillin^ 
to show a title, he will say so upon the treaty : he 
can have no motive for sflence, but the expectation 
of getting a better pric^ tiian possibly m^t be given 
if his actual intention to ^toducie no tiiie were pre- 
viously i£sclosed. 

The tiUe of the lessor too is of importance to the 
lessee in an ulterior point of view, namely, to Mb 
power of assigning it over ; for although it is deir 
that equity cannot assist a purdiaser, where the 
vendor of a leasehold estate is unable to procure the 
lessor's titie, yet it seems to follow, on the other 
hand, that a purchaser £rom the lessee, without notice 
of the lessee's inability at the time of the contnict» 
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cannot be compelled to complete his purchase, unless 
the title of the lesscNT is produced. (') 

We come now to the consideration of the title of 
the lessor; we have seen, that under certain cir« 
cumstances, almost all persons are at liberty to enter 
into the contract ; the object of the present section 
is to inquire to what extent and in what maimer the 
circumstance of the lessor's estate being of a limited 
nature affects the contract. In this inquiry will 
naturally be included the consideration of such cases 
as arise from the same person, either at the same or 
diftrent times, being entitled to difierent modifica- 
tions of interest in the same estate, because the only 
doubt, which has usually arisen in these cases, has been 
immediatdy derived from the rules which affect such 
interests when they are in different persons. 

in genend it may be laid down as a rule, that 
wherever the estate which the lessof had in him at the 
time of making the lease is defeated or determined, 
the lease is extinguished with it. If, therefore, an 
^tate in fee-sio^le or fee-ta;i!, be defeated or deter- 
mined by force of a proviso or contingent event, hj 
way of shifting or contingent use, or an executory 
dense, the lease is utterly gone, with the estate out 
•of which it is derived (*)• 

A lease, however^ in possession or reversion, made 
bj the covenantor in the case of a covenant to stand 
seised to uses which are not m esse, will bind such eon- 



wttMm 



(I) Sagdea. Vend, and Pturclh. 4ch ed. 2fi0. 
0) See Harvqr'8 <»Me> 4 Leon. 16!. 

p2 
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tingent uses, if it is mode before the period of the use 
coming into esse Q) ; and this diatinction seems to be 
analogous to the power, which it is admitted that the 
coveiiatiter possesses, of barring a contingent use by a 
feofiment upon good ^consideration, and without 
notice. But it is conceived that such a lease <night 
to be made for good consideration, for it was said to 
resemble the case of a lease made by feoflees to uses at 
ike common law, which might bind a future use, if it 
was made upon good consideration. 

A lease for years made by a disseisor or other, 
wrong doer is absolutely determined by the entry 
of the disseisee or the rightful possessor; but if 
the disseisee confirms the lease, when out of pos-. 
session* he cannot after enUy avoid it; because 
he has by his confirmation parted with so much 
of his antient right as to deprive himself of the 
power of avoiding it(^). On the same principle, 
where tenant in tail made a lease for li&, by whichr 
he gained a new revenrion in fee during the life of 
the tenant for Ufe^ and afterwards he made a lease for 
years, it was held that the leskse was good against hior 
after the tenant for life died* although he was in of 
his antient estate ; because the grantor, at the time of 
making the lease, had the antient right in him, and 
as all charges would have bound both the defeasible 
possession and the antient right, if they had been in 
different persons, and both had concurred in making 

(I) Wood y. ReigDold, Cro. Eliz. 7d5. 854. 

(>) 1 Rep. 147 a. Bac. Abr. Lease I. ' 4 litu sect. 527. although 
litdeloD makes a qm^re of this, yet in Popb* 50. it is said to ha?e 
been admitted by the whole court. 
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them } so, where they are both in the same person, if 
the one fails the other shall support it. C^) 

Where a tenant in tail made- a ieoffinexit to the 
use of himself in fee, and afterwards made a lease 
for years, and died, it was held to be absolutely void 
upon his death, because the lease was derived out of 
his tortious estate in fee simple : and then i^on 
his death that estate was absolutely void by the 
remitter of the estate tail to the issue (^). But if a 
man is in. by a wrong title, and is afterwards remitted 
to his right estate, although his tortious; estate is de* 
feated by the remitter, yet, he cannot avoid a lease 
made previous to it ; therefore, where a tenant in 
tail enfeoffed his eldest son within age at the conlmon 
taw, who after his ftdl a^e made a lease for years, and 
then was remitted by his father's death to his estate 
tail, the lease was considered good, though the dis- 
continuance was purged Q). A distinction, however, 
was made in this case between leases and other 
charges, which are merely collateral to the possession*; 
for, by the lease for years, it was said, the remitter 
was prevented from operating upon the possessi(»H 
which ^as severed from the estate before the remitter 
arrived ; and then, aftei* the fathers's death, the re- 
mitter could only operate upon the estate in reversion, 
which was all that remained in the lessor : in the case 
of collateral charges, the remitter woiild operate on 



C) Arden'8 case^ cited 7 Rep. 14 a. Moor, 335. Co.Utt. 300 a. n. 
^Biac. Abr. Lease D. 1 . 

(») Moor, 848. ^ 

(3) Per Bromley, J. Dyen 51 b. Moor, 315. 

p8 
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the whole estate^ because such charges do not mter<> 
fere with the possession ; and the whole estate being 
defeated, the charges dependent on it will fall off 
too ('). It must be remarked, moreover, that the 
case first mentioned, can be rarely expected to occur 
in modern times, because the statute of uses has made 
a great alteration in the operation of remitters ; for 
if' the tenant in tail had made such a feoffinent to 
the use of his issue in tail, after the statute,' the issue 
would not have been remitted upon the death of his^ 
ancestor, because the statute executes the possession 
in the form in which the use ia limited, and the po8» 
session, so executed, cannot be divested afterwards by 
an operation only applicable to common law convey- 
ances. The remitter will, however, operate upon the 
estate of the issue in tail of the next generation, and 
consequently the lease will be void when that event 
happens, if it continues so long. (') . . 

It remains to be added, that if the disseisee re^ 
jieases to the disseisor, although the release changes 
the quality of the estate of the lessor, yet leases and 
other charges made by him cannot be afterwards 
avoided, because no man shall have advantage of hia 
own wrong. Q) 

The only remark which it is necessary to make 
upon the descent of an estate in fee-simple^ chaiged 



O Per Bromley, J. Dyer, 51b. Moor, 315. Bac. Abr. D. 1. 
But cOiifer Ue case of PauMn ^v. Hardy, Sldiw. 2. 62. 

(>) Co. Litt. 348 b. Buncombe v. Wingfield, Hob. 254. Bri4ge- 
man v. Charlton, 1 Roll. Rep. 260. 

(3) Litt Sect. m. Co. J-itt. 274, 
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with a lease for years, is one ^viiich is^ eonunon to aU 
estates upon which dowei can attach. If Ihe lease 
has been made during the coverture, it is void against 
the dowress, allhough it will be revived after her 
death against the heir Q). If, however,, the lease has 
been made before the coverture, she can only be en^ 
dowed of the rent and the reversion, and in efiect a 
loi^ term of years with no rent, created prior to 
marriage, is at law a bar of dower. (^) 

Tenants in tail form no exception to the general 
rule, because, although their issue who take the gift 
in tail, may avoid their leases by force of the statute 
de doms, yet their leases are only voidable by such 
issue in tail, and not absolutely void on the trans- 
mission of the estate tail, from one tenant in tail to 
another. The whole inheritance is in the tenant in 
taal .for the time being ; and, therefore, there is the 
possibility of his charges remaining good, as long 
as the estate tail continues. If, however, such tenant 
in tail, after having made a lease for years, dies ^th- 
out issue capaUe of taking the estate tail, the lease 
will be absolutely void against the remainder man i^ 
reversioner, because they are distinct estates, and tbie 
remainder man, or reversioner, claims nothing under 
the entail. Q) 



(■) Co. Lin. 46 a. 

(«) Co. Liu. 208 n. 1. Hargr. and BuU. ed. See Sugden's 
Vend, and Purch, 353. 4th ed. 

O Woodroff V. Greenwood, Noy, 56. Bac. Abr. Lease D. Bro. 
Acceptaace* 19. 

p 4 
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^ If a feme sole tenant in tail makes a lease for years 
at the. common law, and then takes baron, and they 
have issue, and then the wife dies, the issue cimnot 
avoid the lease during the life of the husband, because 
his estate by curtesy ia a continuance of his wife's 
estate ; and though the husband should surrender his 
estate to his issue, yet, during the life of the husband, 
the estate by curtesy has continuance as to the lessee ; 
for the voluntary act of the tenant by the curtesy 
will not be allowed to operate to the prqudice of the 
lessee* (') 

So where an estate waa made to the husband and 
wife, and the heirs of the body of the husband, 
and the husband after making a lease for years, 
died; acceptance of rent by the issue was held 
not to be a good confirmation during the life of the 
wife, who was entitled to ^tbe whole by survivor- 
ship, o 

It seems to follow, upon the same principle, that if 
the issue in tail enters on the land, and assigns* it in 
dower to the widow, the lease cannot be avoided by 
the issue during the life of the dowress, because she 
is in by her husband, and the entry of the issue must 
be intended to have been merely for the purpose of 
assigning dower. (') 



O Dyer, 46 b. in mai^g;. 383. id marg. Co. litt. 338. Powtreil'a 
case, Owen, 83. But Moor, 8. plrdO. oontra. 

O 3 Rep. 64 b. 
, (') Bac. Abr. Lease D. 
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. It seems to be clear, that a tenant in tail cannot 
make a lease for years, to commence after his death('); 
but if he makes a lease to commence m fiiiuro^ and 
dies before its coomiencement, the law conside];s it, 
according to Lord Holt(^), as merely void against 
the issue ; but the i^sue may conclude himself to 
deny it, by acceptance of rent, or other act of 
acquiescence after its commencement. This power 
is extremely different from the power of election as 
to leases in possession, because no act of the issue, 
such as entry, is necessary to avoid the lease. The 
other three judges were of a difierent opinion, but 
Lord Holt's Opinion seems to be confirmed by other 
books. (^) 

If an estate tail is giveii to a man, and the heirs 
of his body, and the reversion descends upon him, a 
lease subsequently made by him will affect both the 
estate tail and the reversion, and therefore, if tie dies 
without issue capable of inheriting the estate tail, 
the lease will still be a good charge on the reversion ; 
but if he acquires the reversion after making the 
lease, it does not seem that the lease will have any 
tendency to be a charge on the reversion. (^) 

Where the reversion is in the crown, and the estate 
tail is of the gift of the crown, if, after making a 
lease for years, the tenant in tail is attainted of 



(0 Symoads r. Cudmore, Carth. 258. 

C) Symonds ▼. Cudmore, ibid. 
' (3) See Co. Litt. 46 b. Dyer, 279 a. Plow. 436 b. 1 RoK 
Abr. 842. SymoDds v. Cudmere, Carfli. 358. See SldDii.330, 331 . 

C) Dyer, 297. Cro, Car. 457. 7 Mod. 27. ^ 
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ti^8on» the le^ae is extinguished^ because the crown, 
as donor, is in by a title paramotint the estate tail ; 
for all donations create a tenure between the donor 
itod donee, to which fealty and other duties are 
imnexed as conditions of tenure: treason being a 
most serious breach of these conditions, the king is 
in this case entitled to the estate for the condition 
brdlcen, which has determined the estate tail, snd 
all charges with it : but where the estate tail is not 
of the gift of the crown, there, although the reversion 
be in the crown, leases made by a tenant in tail befisre 
attainder, are not extinguished by the forfeiture, 
because the crown is not in possession, in point of 
reverter, but has a base fee, subject to all leases and 
charges as the tenant in tail himself would have 
been. (') 

Before we proceed to the coiMifkntion of the 
powers of mere tenants for life, it is neoessary to 
notice the estate of joint-tenants : aU charges made 
by a joint-tenant issuing out of the land^ amd which 
make no alteration in the possession or the freehold, 
are vend against the survivor, because such ehaiges 
are prejudicial to the ownership of the land, and 
therefore the law permits them only to afiect those 
who make them, and such as claim wder tibose 
who make them } the survivor consequently is dearly 
entitled to hold the land discharged, becftuse, upon 
the death of his companion, he is in by a title panu 



O Dy. 107 b. 115 a. 332 b. Plow. 560. Hob.324.346. Gro. 
£liai.519. Yelv.150. GDdb.3a4. ;2RoU. IUp.4&l. BscAbn 
LeattD. 
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mount. But with respect to one moiety» or other 
joint>sbare of the estate, the law allows to each 
joint«tenant such an interest in the life ot lives of 
his companions, that a lease for years» either to begJA 
presently or after his death, will bind the survivor, 
because in effect it is a severance of the joint-tenancy 
as to the possession, though the frediiold remaina 
unaltered; and there seems to be no reason why 
such a modification of the joint-estate i^ould not be 
in the power of each joint-tenant, when each has the 
power to sever at any time the joint-tenancy altOki 
gether. A lease for years, to commence after the 
death of the lessor, binds the survivor, because it is a 
present disposition of the land, and it is therefore to 
be distinguished from a devise for years, for a will is 
ambulatcny till the death of the testator, and there» 
fore comes too late to prevent survivorship, which 
being the dder title, shuts out the operation of the 
devise. {') 

Although the law allows to each joint4;enant ta 
have such an interest in the life of his companion, ia 
respect of his own share, he has no power to lease or 
contract for the shares of the others, for his interest 
by survivor is a bare possibility which cannot be the 
subject of contract (^) 

Marriage is no severance of joint-tenancy, and 
therefore, if a feme sole, joint-tenant with a stranger^ 



««■ 



0) Harbin r. Bartoo, Moor, 395 . Poph. 96. 2 And. 16. Bro. 
tit. Gn«u. Bsc. Abr. Leaae I. 5. 

O Whitlock y. Horton. Ao. Jac.91. Mpor, 776. 2BoU. 
Abr. 89. Bao. Abr. Lease I. 5. 
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takes baron, and she and her husband make a lease 
foT years, this shall be binding on the stranger sur- 
viving i but] after her death the baron can neither 
distrain or have debt for rent. (') 

. ■ • • 

Leases by tenants for life fall off absolutely with 

the. determination of the estate of the lessor, and as 
they require no entry to avdd them, so no act by 
the remainder-man or reversioner can affirm them* (*) 
I^ however, a tenant for life makes a lease for years 
generally, and afterwards, the remainder-man or re- 
versioner confirms the lease in the life of the tenant 
for life or cestuique vie^ this is a confirmation abso- 
lutely, whether the life upon which the estate depends 
continues ;So long or not (')• But if the tenant for life 
makes a lease for years, his purchasing the reversion 
afterwards wiU not confirm the lease for a longer 
time than the life upon which his estate at the time 
of making the lease was limited. The law, however, 
wiU preserve the estate for life from merging so far 
as to protect the lease for years which was derived 
out of it, and the merger will only operate upon the 
immediate reversion. (^) 

In the. case of derivative leases by tenants for 
years, the same general rule applies, and all under- 
leases are necessarily extinguished with the original 

(■) Smallman v. Agburrow, I Roll. Rep. 401. Cro. Jac. 417. i 

{^ Bac. Abr. Lease I. 

Q) Doe T. Butcher, Dougl. 52. Jenldns t. Chureh, Cowp. 482. 
Doev. Arcber, 1 Bos. & Full. 531. Ludford y. Barker, 1 T. R. 86. 

O RothweU'8 caae, Hed. 91. See 1 Ventr. 358. and Bac. Abr. 
LeaseO. 
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lease, whenever that terminates by the effluxion of 
time, or any other termination which was provided 
for by the original contract ; but not when it termi- 
nates by the act of the party, as by a surrendei", be* 
cause the original termor can only surrender the 
estate which remains in him, and that is only the 
reversion. 

The case of husbands leasing the estates of their 
wives seems to be an exception to every rule. 

Leases by parol, of the wife's freehold estate, made 
by the husband, are at the common law, and are 
good only during the life of the husband ; and after 
his death, they are void, ab initio^ against the wife 
and those claiming under hen (') 

To make these leases capable of enduring beyond 
the coverture or the life of the husband, they must 
be in writing. The reservation of rent, or the con- 
currence of the wife during ;the coverture, is imma- 
terial so long as it remains at the common law, for, 
as she has no present right to contract, it cannot 
deprive her of what she does not possess ; and it has 
no tendency to bar her of a^ right, which may accrue 
to her in case she survives her husband. If the lease 
is made by indenture, or deed poll, the law allows 
her to affirm or avoid it, as she finds it most subser* 
vient to her own interest ; if she chooses to avoid it, 
it is so absolutely avoided, that she may plead *< noh 
dindsit^*^ because no interest passed from her, and 



0> Waballj:. Heath, Cio. Elix. 666. 
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die lessee is in merdy by her husband's contract. 
The same power of election will descend to her heir 
or issue by a former maniage, as matter of privity ; 
but if the husband is entitled to be tenant by die 
curtesy, die issue cannot avoid it during the life of 
the husband. (') 

If the husband is possessed of a term in right of 
his wife, he has the power of dkposii^ ^ it abso- 
lutely, by grant w demise j and although he has no 
power of disposing of it by will, or charging it 
during his life, ytii he may make an assignment or 
under-lease to cMammce after his death; because 
that is a present disposition ciE it(*). So, where 
husband and wife were j<Mnt^tenants for sixty years^ 
if they or either of them so long Uved, and die hus^ 
band by indenture leased for fifty years to commence 
immediately, this was held to bind the wi& sur- 
viving, because the hvesband m^fat have disposed 
of the whole in his life, and it woiidd have bound his 
wife J in this case, by -his act executed in his life- 
time, he had disposed of part mdy, and, therefore, a 
Jbrtkrif it diall be good against htt. (') 

The same rule holda good with Mspect to aU^ 
dhattels which the huAaad is entfded to in right of 
his wife, except a guardianship in aooage. If a feme 

0) Bto. tit. Accept. 6. 10. tit^ Lease, 24. Jorcbn v. Wifkts, Cr>. 
Jac. 382. 2 Ander. 42. Go. Litt. 45 b. Pl^w* 137. Bt. Abr. 
Lease B. Jackaon v. Mordaunt, Cro. Elu. 1 12. H«tt 102. 

O Co. Litt. 351 a. 

(») Ornle ▼•Loerott, Cf%>. Eliz. 2S7. Hoor, 395. I Btp. 155 a« 
BacAbr. Leasee 
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gHafdiaa. in socage dies^ the baron will loae the 
gdftfduuiahi^ which he had in her ri^t» but if the 
feln^ survives the baron, she may avoid the lease 
made by the baron during the coverture ; because 
fibe takes for the baaefit of the uifant, and is account* 
able to the infant for the managem^t of the estate. (') 

« 

If an exiectttor eradmiiiistrator dies, without having 
adxxiinistered the Irhole estate^ it is not in iixe power 
of theexecAtcrofMchexeeutor, oir the admifiktxator 
de bonis rum, to avoid any disfNxdtton of a term of 
years made by the executor or administrator during 
kn life (*); but it seems to be a ipiestion whether the 
ad m in i s tr ator, durante rmncri a^tate^ can grant a tenn 
^ or any pait of it absolutely ; but any disposition of 
1^ estate till the executor or administrator arrives 
at tile competent age, seems to be good, because it 
shaU be intended to be for the profit of Hie executor, 
and is only voidable afterwards. {^) 

Altho^h the mterest of a guardian is a chattel 
jl^terest, it semns, that a lease made for a greater 
number of years than the mfaocy of the ward is not 
absolutely void by tiie infant's coming of age, but 
oidy voidable, because it was not dnived barely out 
of the inlterest'of the guardian, or to be measured by 
the duration of such interest, but it took effect also 
by virtue of his authority, which for the time was 



>«fa 



(0 Osb^rne'i ene, .Flow. 294 a. 

(^ Sofe Bac Abr. Leasel. 7. 

<s) See Price T.Smipibn, €ro.£Us. 718* Dubois y. tVant^ 12 
Ifbd. 4S6. mi Mb y. Thoikte, ISdc t%. 1 Lerd Raym. M7. 
Com, 110. 
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general and absolute. The infiint, consequently, 
when he comes of age, may by his acquiescence make 
such leases good and uniavoidable. (') 

Lay corporations, aggregate or sole, are not re- 
strained by any general law, from making absolute 
alienations of their property ; neither indeed are spi- 
ritual corporations aggregate, except by the several 
statutes which will be mentioned hereafter. The 
powers of spiritual corporations sole at the common 
law may be thus stated. 

Bishops and deans are considered by the law as 
having the unqualified fee-simple of the possessions of 
their respective churches in themselves. Before the 
third council of Nice, A. D« 710, they might by their 
sole alienation have bound themselves and their suc- 
cessors for ever ; they still have the inheritance in 
them as before that council ; and, therefore, leases for 
years made by them at the common law subsist after 
their death or removal ; but their successors may 
avoid them by aid of the canons made at that council, 
which have received the sanction of our law. (*) 

Parsons and vicars, prebendaries, and other ec- 
clesiastical corporations sole, who are collative or 



C) Shopland y. Ridler, Cro. Jac. 55. 98. Brisdea ▼. Hossey, 
2RoU. Abr.41. See Dugar y. Norton, lFreeiiul02. 

Cy Bro. Abr. Aoceptancei 9. 10. 20. Confinnation 17. Lease 
18.32.33. F.N.B.50. Plow. 264 a. Poph. 121. Co. litu 
45 b. 341b. Dyer, 46 a. 239 a. Pemble y. Sterne, Tbo.Raym. 
J165. 2 Keb. 325. Thorogood y. Heibert, H«rd. 166, Bac. Abr. 
LeaaeH. Hales y. Petit, Flow. 258. 
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presentative and not elective, have not the unquar 
iified fee-sunple of their possessions in right of their 
churches ; leases, therefore, made by such corpora- 
tions sole, by their sole authority, at the common law 
are absolutely void after the death or removal of the 
incumbent of such ecclesiastical benefice, and can by 
fio means be made to subsist any longer. (') 

In some of the books a distinction is made between 
leases for lives and leases for years made by parsons 
and such sole corporations ; leases for lives are there 
saidv to be voidable only : the reason seems to be, 
that such leases being freehold, the effect of the livery 
of seisin could not be defeated without entry by the 
successor; and the law remains the same with respect 
to such transfers by livery at the present day. (*) 

« 

To conclude this section, it may be dbserved, that 
where leases are absolutely void against the remainder^ 
man or reversioner, assignees ot the reversion or re- 
mainder are entitled to the same benefit as the 
assignors would have been if the reversion had not 
been assigned over ; but the riglit of election as to 
voidable leases cannot he transferred. 

Therefore, the better opinion seems to be, that the 
wife, by joining in a fine of the reversion before her . 
time of election comes, destroys her power of avoiding 
a lease made by her husbatid, and the fine cannot 



O Bro. Abr. Dean. 20. Lease 19. Higgins v. Giant, Cro. E^z. 
J8. Oveitpn v. Sydall, Foph. 120.^ 6 Rep. 8a. Cg. Litt. 341» 
JLitt. 8. 648. Cro.Jac.361. Hetl.l6. Bridg.94, 

0) See the books cited Mipra. 
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trana^i^ 9 similar power to the. ccmusee, because Ihe 
wife's power was in action, aod peculiar to ber by 
reason of the covcirture ; consequently, upon such a 
fine being levied, the lease becomes unavoidable, and 
the conusee shall hold subject to it ('). But if the 
lease has been made by parol, and a fine is levied 
in the same manner, this lease will be equally void 
iigainst the conusee, because of void acts strangers 
may have the benefit O 

So also, if the issue in tail» after the death of }ns 
ancestor, aliens before entry or receipt of rent, the 
alienee has no power of avoiding the lease, because it 
was only voidable by the entry of the issue (0* Bu^ 
where tenant in tail make^ a lease to commence 
in JiiturOy and his issue aliens by fine or feofiment 
before its commencement, the election to affirm is 
transferred to the conise^ or fiso&e ^ and the reason 
given is, that such election gives neidier a dght of 
entry nor a. right of action ; which can only be und^r.* 
stood of that kind of conclnsion idiich has been already 
mentioned as Lord Holt's opinion, delivered in one 
of the casea befiare cited (^). 

The case of Symonds v. Cudmore (^), might be 
cited as contradicting the general proposition bere 



O Cadee V. Oliver, 3 I^eon. 153^ Cio. Slk. 158. adjq^g^ 
jtccordiog to both reports. See Bac. Abr. Lease B. 

(*) Harvey ▼.Thomas^ Cro..£Liz.475. i Leon. 247. Bac. Abr. ibid. 

(9} Dyer, 51 b. 1 iUU. Rep. 403^ 3 Leon. 154. 2Bul8tr. 44. 
4 Hod. 5. and Crocker t. Kelseir, W. Jon. 60. 

(«) Dyer, 279a. Flow. 436 b. 437. 1 Roll. Abr. 842. SeeOpey 
▼. Thomaains, I Sid. 260. 4 Mod. 6. 

(0 3 Mod. I. 
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laid down, that strangere may have the benefit of 
void acts ; but in that case it must be recollected, 
that the reversion was charged as well as the estate 
tail ; and it was held^ that the conusee of the fine 
could not avoid the lease made by the conusor tenant 
in tail, because, although the estate tail was gone by 
die fine^ yet the effect of the fine was to let in the 
charges Upon the reversion* 

Where leases are voidable only, they may be 
sometimes void as to particular persons, and yet not 
lose their voidable or affirmable nature. If a bishop, 
for instance, makes a lease for years at the common 
law, the king, during the time that the temporalties 
are in his hands, may avoid the lease, and yet th^ 
fiuccesflor, after tiie restoration of them, may affirm 
and xenesti^Uah xtQ): so, where the wife of a 
tenant in tail is endowed of the land demjse^ 
although alie may avoid a lease made by her hua- 
faand during the coverture, the issue in tail, by 
iieeeptance of rent and waiver of the possession, osay 
^et it up again after her death. So, if tenant in tail 
makes a lease for years, and dies, leaving his wife 
jnwement encehU^ but leaving no other issue, and the 
donor joaters, and after the birth of a son, the lessee 
re-enters, the issue at full age may affirm or avoid 
the lease. (0 

But if the avoidance is once made by pne who 
has the whole ipheritance or fee^-siinple in him, as, for 
e;sample, by Ihe issue in taiU or the successor of a 



f ■^' ^ 



(i) Co. Litt. 46 a. Bae. Abr. Lease D. 3. 
O 7 Rep. 9 a. Co. Litt. 46 a. Oodb. 3d5. 

q2 
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bishop, it is defeated to all intents and purposes, and 
never can be revived, (') 

Acceptance of rent is one of the ways in which 
such voidable leases may be affirmed ; but there are 
many other ways in which the acquiescence of the 
person who has the election to avoid may be shewn : 
if the election is made to avoid them, it must be 
done by entry where the lease is of corporeal heredi- 
taments, and by claim where it is of things incor- 
i>oreaL (") 



«a 



SECTION THE SECOND. 

On^Leases made according tothe Statute of ike S^Hen.VIIL c.28. 

The power of avoiding leases was soon found * in- 
jurious to the interest of the lessee, and prejudicial to 
^ood husbandry. ' The stat S2 Hen. VIIL c. 28. 
has therefore been enacted, which enables three 
classes of persons to make indefeasible estates for 
years, who before could not do so. Husbands seised 
in right of their wives of an estate of inheritance in 
fee^simple or fee-tail, or jointly with their wives, 
either before or after coverture, tenants in tail, and 
all sole corporations ecclesiastical who are seised in 
fee-simple in right of their churches, except parsons 
and vicars, are enabled to make leases for three lives 
or twenty-one years, according to the provisions of 
that statute, without the concurrence of any other 
persons ; and such leases are declared to be good 

(') Bac. Abr. Lease D. 3. See Wootton v. Hele, 1 Mod. 291. 
Goodright V. Strahan, Cowp. 203. 4 Vin. Abr. 101. 
0) Bac. Abr. Lease H« 2. 3. 
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against the wives and their heirs, the issue. in tail, and' 
successors in the several cases there respectively^ men-^^ 
tionedt 

This statute, although it has enabled tenants in 
tail to make certain kinds of leases to bind the issue 

« 

in tail, has made no alteration with respect to the 
remainder-man or reversioner ; indeed, it seems cau- 
tiously to have avoided giving persons the power of 
making indefeasible leases, whose grants before that 
statute were absolutely void upon the determination 
of the interest of the lessors. 

* 
Since the practice of suffering common recoveries 

has been so long establi^ed, in most cases the dis- 
tinctions relating to leases by tenants in tail are of 
little importance : one speciesj^ however, of tenancy 
in tail may be mentioned to which they are still of 
consequence ; and that is the case of a feme jointress 
in tail, who is debarred from that or any other mode 
of barring the entail ; but it has been determined, 
that the stat. 1 1 Hen. VII. does not affect leases 
for years by a feme jointress in tail, because these 
are voidable by force of the statute de donis.Q) 
It must be further observed, that a leUse for three 
lives within the statute creates no discontinuance, 
but' determines with the estate tail (') ; neither does 
the statute extend to any but vested estates tail. 



(*) Sir George Browne's case, 3 Rep. 51 If. Crocker v. Kelsey* 
2 Roll. Rep. 491 . Bac. Abr. Lease D. 3. 

f) 8Rep.34a. Cro. Bliz. 602. Noy. 66. Sav. 77. Co.Litt. 
333 a. Godb. 9. Sal?iD v. Clark, Cro. Car. 156. contra. But thia 
is mi8*reported, perVaughan, C.J. -Vaugh.'2S3. 
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Tberdfote where an estate was given to the hoabonct ' 
and wife, and the heirs of the body of the survivor^ 
it was held, that leases made, according to the sta^ 
tute, by the husband and wife would not bind the 
issue in tail ; because the estate tail was in contin* 
gency. (0 

Parsons and vicard are eitpressly excepted ont of 
the Stat. Si Hen. VIII* ; but prebendaries seised in 
right of their prebends are within the equity of that 
statute (*). So likewise it has been decided, that the 
chancellor of a cathedral church may make leasei^ 
within the same statute : so also may a treasurer, 
archdeacon, or precentor (*) ; for thfey are all preben- 
daries, and have those offices annexed ; and though 
chancellors and treasurers are in some respects minis- 
terial, they are not considered inter minores ordines,. 
as the vergers and those denominated ostiarii: sOy 
chanters and singers are winoris ordinis, but pre-- 
centors are mqjoris ordinis, as the bishop of Salisbury 
is precentor totitcs AngUce ; which shews it to be an 
honorary as well as sjpiritual dignity. 

The rules to be attended to in making leases under 
the Stat 32 Hen. VIII. are the following : 

9 

1. First, The lease must be made by indenture^ 
and not by deed-poll or by parol. 



(') Lampet's case^ 10 Itep. 51. 

(*) Actdii V. I^tcher, 4 Leon. 51. Watitosoii v. Hum, Cr<K 
£1j2. 350. I'alrri. 105. 
(3) BriflooT.Holt, 1 tev.112. Gibs. Cod. 767. 
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2: Secofodly, it must be made to commence from the 
making, or from the day of the making ; and ftinde at 
present " from the making *' or " from the day of 
the making " are held to be the same, and both in- 
clusive of the day of the making, leases under this sta- 
tute must be strictly in possession ; therefore, although 
it has been said ('), that the stat. 32 Hen.VIIL meant 
only to restrain leases to be made for a greater length 
of tiiQe than twenty-one years from the making, a 
I^ase for a less number of years does not appear to 
he good if made to commence infuturo^ although no 
more than twenty-one years should intervene from the 
sealing and execution of the lease to it sexpiratidn. 

S. Thirdly, if there is an old lease in being, such prior 
lease ought to expire or be surrendered or ended within 
one yeai' after the making of the new lease. No con- 
current lease can therefore be made under this statute^ 
except under these conditions ; and although it has 
been determined, where the existing lease is for years,, 
and three, four, or more yeard ire unexpired, that a 
new lease for years will be good within this statute, if 
the old lease is surrendered or ended within one year 
^fter the making of the new lease, yet, if the first 
lease is for years, and the second is for lives^ the 
second will be void, though one year only of the 
• first lease should be unexpired ; because it is against 
the express words of the statute, that there should 
be both a lease for years and a lease for lives in being 
at the same time against those who are to succeed. 



(0 Dyer, 246. Poph. 8. 1 LeOn. 148. Contra 1 Vetitr. 246. 
Cirter, 15. 3K^b.l07. 
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Therefore, if the second lease is for lives, the first 
lease must be surrendered and gone before the 
making of the new lease ; but if the lease for life .be 
made at the common law/ a surrender of the prior 
lease before livery will make the second lease binding 
oi^ the successor, because it is no complete lease till 
livery, and before that the first lease is surrendered 
and gone. (') 

The surrender may be either express or in law, but 
it must be absolute and not conditional, for others 
wise the intention of the statute might be easily 
evaded, by setting up the old lease upon the breach 
of the condition ; where, however, there was a feme 
covert tenant for life, with remainder over in tail, 
and the husband surrendered to the tenant in tail, 
who made a lease according to the statute, after 
which the husband died, and the wife entered upon 
the lessee, it was held that the lease was binding upon 
the issue after the death of the wife {^). So in the case 
of Wilson V. Carter (^), a surrender was made, with a 
condition, that if the then prebendary did not, within 
a week after, grant a new lease for three lives, the 
surrender should be void ; the court, after two argu- 
ments, held this surrender within the statute, because 
the new lease was made within a week, from which 
time the surrender became absolute both in deed and 
at law ; and it was held only a reasonable caution in 
the lessee, to keep some hold of his estate till a new 
tide was made to him. 



(0 Small'8 cade, Degge, 130. 

C) STdeoham t. Ci^, Moor, 783. Q) 2 &i. 1201* 
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It seems : formerly to have been held, that leases 
made according to this s1;atute, could not be renewed 
without a surrender of all the under-leases derived out 
of them (') : but now it has been enacted by the 
Stat. 4 Geo. II. c. 28. § 6. that if the original lease 
is duly surrendered, in order to be renewed, and a 
new lease^ is made and executed by the landlord, the 
same new lease shall be good and valid without the 
surrender of such under-leases, and without any pre- 
judice to the interests of the parties. 

4. A fourth rule is, that leases are not good within 
this statute if they exceed twenty-one years, or three 
lives from the making; therefore, where a bishop 
made a lease for four lives, and one of them died in 
the life of the bishop, so that there were but three 
lives in being at his death, yet the lease was held 
void against the successor, for, being void at the 
time it was made, no subsequent accident could 
make it good. (*) 

A lease to three, jointly for their lives, or to one 
for the joint lives of three others, is all one under 
this statute ; for three lives are the measure of the 
estate, which is all that the statute requires ('). 

» 

Although the statute provides that leases made in 
pursuance of it shall not exceed twenty-one years, 

(') Colchester v. Amott, Prec. Ch. 124. 2 Vera. 383. 

C) The Bp. of Salisbury's case, 10 Rep. 61 b. 62 a. 

(3) Baughv. Hains, Cro. Jac. 76. Moraington v. Tryc, Cro. 
Eliz, 111. Rocs V. Owdwick, Moor, 398. 5 Rep. 13. Goldesb. 
157. Cro. Eliz. 491. 
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or three lites, y6t sfdcti leases foi^ f^wer years, of a 
less number of lives, are good % for the inteiitiOn of 
the statute was otily to abridge the {)Owe]* of tni&iii^ 
unreasonably long leases. (') 

Iti the cato of Smith v. Trinder ('X a hoatbtad 
s^i^d of lands jointly with his wife of an estate of 
Inheritance, fea^d it for sixty years, if they sbcmld 
So long live ; and although the case was never ad- 
judged, yet it appears that no objection was micdhe 
to the lease, as not being within the statute. So in 
Whitlock's case (^) the court held, that whe^e there is 
a general power to make leases absolutely, followed by 
k festrictive clause, that such lease shall not exceed 
the' iiumber of tweirty-one years or three lives, a 
te^e ibr ninety-nine years deteirmjnable on thMie 
fitrfels & good withiiif the power ;; because It is goed 
tiy the first part, atnd not void tUider the reMrictive 
ptoviso;' And this beifr^ the nature of the i^^m^t 
given by this statute, it will follow, that a lease for 
any number of years, determinable on three lives, 
iil good within tbe statute, sAthough^ it il ilM made 
directly for three lives. (0 

5. Fifthly, ainother rule ariilea fitom the constni6li6ii 
of the words of the statute, '* that this act shall not 
extend to any leaiie of any manor, lands. Or heredi- 
Cateentc^ which lAve not most commonly been 



O 1 Leon. 306. 5Re|».6b. BRq).70b. 

O Cn).Car.22. (•) 8 Rep. 70 b. 

(^ See post the next section» add compare the statutes 1 and 
\ Elix, with the st. 32 Hen. VIII. in this redjpeet. 
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or occupied by the farmers thereof fof the q>ace of 
twenty years next before such lease thereof made«''(') 

In the first place it is allowed^ that if the lands or 
tenements mentioned in the statute have been letten 
by the proper persons for eleven years at once^- or 
at several times within those twenty years, it; is sufl^ 
Cient ; but it has been held, that the letting to farm, 
intended by the statute, must be by some person 
who had an estatB of inheritance in the premises ; 
eonsecpiently, a letting to farm by a tenant by the 
curtesy or in dower, or others having only a parti- 
cular estate, would not enable the issue- in tail to 
make a binding lease of such lands as had been 
most accustomably letten before the particular estate 
acertied) although they had been leased for the 
greater part of twenty years since the estate by 
ourtesy or in dower commenced ; £ir it was argued, 
tkat those who have only a particular estate, and 
ifothiiyg in the itfheritance, have a temptation to turn 
tlM^ whole into rent ; and therefore, if their letting 
enabled the issue in tail, when he came into posses- 
sion, he might make a lease of the capital, messuage, 
or perhaps of the whole estate } and if he shoold die 
shortly after, his issue would have no house or de- 
jAeene to occupy (*)• So it has been held that a 
letting to farm^ by the king, oi the demesnes of a 
biAopri^k during a vacancy, will liot enable the 
siicceSBor, lufter restitutkm of the temporakieB^ to leai^ 
within tihe statute. (0 

O Dyer, 77 b. 206 b: 207 a. 

e) Dyer^an. D^ge, 106. Clo.Lht.44. 

(0 The Bp. of Oxford's case. Palm. 175. 
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Another construction^observes ourauthor('), which 
has been made on the same words has, perhaps, been 
as injurious as the mischief intended to be provided 
against ; for, since it has been held that the lands and 
liereditaments to be leased within this statute ought 
to be such, and such only, as have been letten to farm 
and occupied for eleven years or more at one* or 
several times within the twenty years next before the 
making of the new lease, if the tenant in tail or 
bishop should keep such lands in his own hands for 
fifteen or twenty years, these lands, though they 
should have been letten never so long nor so oRen, 
cannot be leased within the statute, to bind the issue 
or the successor, till they have undergone a proba^ 
tton of twenty years more, and within that time 
have been leased or occupied by farmers for eleven 
years or more. This point seems to be established 
by the case of Mallet v. MaUet (^), in K. B. in error, 
from the C. B., where all the justices agreed in the 
construction above mentioned. In the case of Pemble 
v. Stem ('), the court were divided upon this point : 
in that case, certain lands in the diocese of York 
remained unlet from the year 1680 to 1669, and the 
question was, whether they might be leased, they 
having, previous to 1630, been most commonly 
letten. Kelynge, C. J.^ and Twisden, J., thought 
they might be leased ; and in order to get over the 
difficulty of the above-mentioned construction, they 
held that the clause consisted of two parts in the dis^ 
juBCtive, and if either of them, was observed, it was 



Q) Bac. Abr. Leue £• 2. Rule 6. («) Cro. SUz. 708. 

O IUt.212. 
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sufficient : the words, '* that this act shall not ex- 
tend to the lease of any manors, lands, or other 
hereditaments which have not been most commonly ' 
letten to farm,'' composed, they said, the first part, 
and the other part is contained in the words *< or 
occupied by the farmers thereof by the space of 
twenty years next before the making " of the leayse 
under the statute. They thought the most na* 
tund meaning of the words to be, that the lands to 
be leased should be either such as are not reputed 
part of the demesnes of the bishoprick ; or, if the 
bishop has let out part of his demesnes, they should 
be such parts of them as have been found to occa- 
sion no inconvenience to the bishop by being occu- 
pied by the farmers. , As for the authonties* Twisden 
said,< that in Mallet's case the point came in unne- 
cessarily, and Kelynge agreed with him. Sir John 
Meirvin's case (') was only a dictum of Lord Coke's ; 
and Kelynge said, that he himself was of the same opi- 
nion till he saw the inconvenience : and as a further 
ground for their opinion, it was said, that Queen Eli- 
zabeth had kept the temporalties of the bishoprick of 
Ely in her own hands for twenty years, and that no 
question had been made about the leases of succeed- 
ing bishops. It has been, however, thought probable (*), 
that the statute intended letting to farm only by the 
bishop or tenant in tail himself ; for it appears that 



(') Quttre Sir John Manning's case, see 1 Ler. 2]^. where a 
reference is made to Uarpur*s Reports. See also Sir T. Rayiii. 167- 
See post 239. 

(*) Bac. Abr. Lease, ubi supra. 
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letting to &rm by the king, in the case of a vacaa^, 
will not enable within the meaning of the statute ; and 
if so, it is said there does not appear any good reason 
for supposing that his keeping in his own hands lands 
. usually letten, will be prejudicial to the bishop or 
rightAil owner of the inheritance ; and this construc- 
tion will have a stronger force in the case of dis- 
seisors and others not having a rightful possessicm ; 
for it is quite dear that their letting is not a letting 
mtfain the meaninig o£ the statute, neither can any 
act of theirs, such as keeping the lands in their owb 
hands, be prqudicial to those who have a rightfol 
possession, after the dissei^ or other tortious title 
70 done away« If this be the right inteipretatioB of 
tlie statute, the objections from inconvenience lose 
their force in a great meaisure, and are only appli- 
caMe where the bishop or tenant in tail has kept the 
land undemised in his own hands for deven years 
or. more ; and as for as tiiese are concerned, the con* 
sferuction contended i^ainst by Kelynge and Twis- 
den, JJ., in PemUe v. Sterne, however hard or 
flqurious it may be, seems to be uncontradtieted by 
my authority. (*) 

Land demised at will by those having liie ialieri* 
tance, resarvnig rent, afe isuids aocuEllemably letten ; 
a&d since, in judgment of law, ccpyhold estates are 
estates^ will, a lease by indenture of copyhold lands, 
tendering the rent at which they had been demised 
bgi WfijM h«9 be^n lield gppd to bind the issue 4)f 



^^^i^i"^w*T»^*f« 



O See Bac Abr. Leass B. 2. Ible 6. 
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the ten^t ia t4.ii bj force of t^e st^tint^* Xbe 
cfuie C) of l^d Mo^Qo)r seems ip be contrMry ; 
}^ut ^hat was t^e cas^ of 9 tepant in tqil whc^ l>y a 
pfutjcular act ^f p^rjiiam^fitii liad a power to siake 
leasep for Ui^es, for year^, or at wilJL »fter the custom 
9f ^ manor, yielding the true and aqtieot rent, and 
he ipade a i^se ^h of freehold fiid cqyybold, 
reserving si^ch ^, rent j this was held Qot to be ywr- 
ilMl^d hy the act as to copyhold landi^ because that 
l^^v^i^ act spQke 4^ leases at will according to 
thf fiustoqj ^f the m^tnor, ^pd copsequentiiy impprted, 
^hftt the <:opyh<)|d lands should, not be demiaed othes- 
yise tb^p by copy j besides which, the t&ot leseraed 
was a customary rent, aQd not a rent upon a les|se at 
common law. 



A siKth ride for making leases within thi$ atatute, 
r^ebftes to the TesermtioB df sent 

The afeatete la express that amnt laust be reseryed^ 
and moreoveTf that the vent reserved must be the 
aame or more in i|u6ntity diaii has been re^carved 
within the twenty years next befove the mak]|ig «f 
ithe lease. 

With rMpeot^o eocWaiastioal ^pessona, the antient 
nttt rewrved upon leases mad^ by virtue of ^ 
atatute never oan be less than the tient reserved upon 
lh£&»t of such leases made after its onactm^nt* fiir 



0) 3oe Baiif^ T.JEIsuiest Cm. Jsc. 7fi. Sir J. Marvia*6 cas^ there 
^ted and Baoka v» Brown, Moor, 7^ 6ir T. Joo, 29. 
C) Lord Mountpy's case, jST Rep, fi. Moac 199. 
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whatever variations there might have been before, 
that rent must be considered the antient rent which 
was reserved upon the first lease made upon the 
construction of this statute ; this^ therefore, being 
fixed as the measure immediately after the passing of 
the act, if the rent upon any new lease is increased, 
it will likewise follow, that it never can be diminished 
upon any subsequent lease made by virtue of the 
statute ('). If, however, not only a yearly rent, but 
things not annual, such as heriots, have been for- 
merly reserved, or any fine or other profit upon the 
death of the farmer, has been usually paid, the 
omission of these in any new lease is not material. If 
.the yearly rent is reserved, (*) 

Where lands have been recently entailed, or where 
husbands are seised of estates of inheritance in right 
of their wives, the construction oiT the statute in such 
cases has beei;! difierent at different times ; and as the 
cases in which the question has been agitated arose 
chiefly on leases under powers in private convey-, 
ances, the reader will find the subject discussed in 
that part of the woric. 

The sum reserved should be specifically men- 
tioned ; but if the antient rent was payable in gold, . 
and it is now made payable in silver, it has been held, 
that the lease ^all not bind the successor, for the 
variation may be prejudicial . to the successor j 



(') 2Vera.543. 

(*) The Dean aod Chapter of Worcester's case, 6 Rep. 37. Cro. 
iac. 76. Moor, 759. Busden ^. Dennis. Palm. 106. BacAbr. 
Lease, Banks v. Brown, Noy. ) 10. 
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although the $ame may be said of it, if reserved in 
gold as formerly^ yet by continuing the species of 
reservation formerly made, every precaution is takea 
which the statute required (')• So if a quarter of 
com were antiently reserved, and now a lease is made 
reiserving eight bushels ; or if the accustomable rent 
had been reserved payable quarterly or half-yearly, 
yet, if it be reserved payable yearly, it is sufficient 
within the words of the statute Q). 

In. a late case, the reddendum of a hospital lease 
Was of ** 80 many quarters of corn ;" this was held to 
mean legal quarters of eight gallons the bushel, al- 
though the old lease before the stat S2 and 23 Ch. IL, 
C9ntained.a similar reddendum, and till lately the 
leases paid reckoning the bushel at nine gallons. (') . 

« 

\t ; seems to be a consequence of the rule now 
under, consideration, that lands antiently demised 
cannot be leased together with lands which have not 
been antiently demised, reserving one rent for the 
whole ; for ahjbough in effect the antient r^nt should 
be reserved, and it should be increased by a sum 
equivalent to the value of the land in addition, yet, 
•suDice the rent is an entire thing, and issues out qf 
the whole-^d every part of tjbe land demised, the 
antient rent cannot be said to be reserved out of 
that part which w^s antiently demised (^) : so if two 



(') L«rd Mountjoy's cafte, ubi supnu 
(t) Owen y. Thomas,. Cto. Car.. 95. 

(3) The Master and Brethren of St. Croes Hospital r. LdL Howsrd, 
^T.ILd39. 
C) Moor, 197- 

R 
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fkrms have been ilisuaily letten severally, the one for 
^20, and the other for £10 per amu^ a lease of both 
together for £^per arm. will not bind the successor; 
fbr the aittient rent issuing formerly out of the two 
fkrm^ severally, according to the above proporfiod, 
fi6w issues wholly out of each and every part of eadi ; 
and in this case, if ^40 or more had been reserved^ 
yet it would not have been good, because the rents» 
instead of being* several, are entire ('). ' But where 
the lease of a whole manor was made, the copyhold 
iftd services of which had never been demised, but 
ffie fi^eehold demesnes only ; the lease was notwitib^ 
sttoding held good for the lands antiently demised^ 
because the Reservation was several, and the antient 
rent was distinctly reserved in certainty for the lands 
antiently demised. (*) ' 

Formerly the beM)ks were not agreed wtiether a 
bishop, tenant in tail, or other person enabled by tbte 
statute, seised of lands usually letten for an entire 
i^nt, could have made a Itese of palt; reserving reftt 
pr6 raid (*); but the better opinion seemed to aHow 
of such leasing, because in efifect tiie anUent rent ww 
reserved. This, however, ha;s sincf^ been declared 
to be the law by the stat* 40 Geo. IIL a 41. ^ on 
account of the uncertainty which prevailed upon the 

subject; a contrary supposition too would in some 

— '- 1 - — • — - ■«■■■■■ — ■ — - — ■ — - — 1 — ,1- 

(0 Smitli r. Trinder, Cro. Car. 23. 3 Keb. 380. Smitli v Bol^ 
Cro. Jac. 458. 3 Bulstr. 290. 

O Tanfield v. Rogers, Cro. £lis> 340, 341 . Ley* 74. 77. 

(^) S€^ Bac. Abr. Lease ad locum, and the caae of Tbreadneedle 
y.Lynam, 3 Keb. 192. 372. 583. 595. S. C. 1 Mod. 208. 2Mod[- 
hi. lFfeem.92. 119. i65. 179. PoU. 176. 
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'Cases be attended with considerable 'inconvenience 
^ven to the succefi^or, because the land might other^ 
wise not be demised at all^ for want of the power to 
divide large farms; and if all the circumstances 
required by the statute ar« observed, a lease of part, 
reserving a proportionate rent, seems to be attended 
with no incpnvenience, nor in any way contrary to 
its true meaning. (') 

It waSy however, never doubted, that if lands 
. descended to coparceners, each might let her own 
part, reserving rent pro ratdj because the descent 
which caused the coparcenery was an act of law, 
which cannot be prejudicial to any. So if a manor h^s 
been usually let at ten shillings per arm. rent, and a 
tenancy escheats, a lease of the manor afterwardsj 
reserving ten shillings, is good, though the rent also 
issues out of the tenancy, which never was in lease 
before, because the escheat was an act of law, whicb 
extinguished the seignory, and therefore ought not 
to be taken prejudicially t6 the lord ; but if the lord 
had purchased the tenancy, it never could have beea 
leased within the stat. 32 Hen. VIII., because th^ 
purchase was his own act, and therefore, the tenancy 
never having been before leased, no antient rent 
could be reserved. (*) 

Seventhly, the rent reserved must be payable t^ 
the lessors, their heirs or successors, to whom tibe 
same lands would have come after the death of the 
lessors if no such lease ^ad been made, and to whom 



0) Co. Lkt. 44 b. 3 Keb. 379. 383. 5 Rep. 4, 5. 
<0 See 5 Rep. 5 b. Bac. Abr. Lease. 

b2 
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the reversion of the lands demised shall appertain, 
according to their estates and interests. 

It has been before observed, that the law in all 
cases endeavours to conform the reservation to the 
nature of the estate ; this rule, therefore, has been 
always taken liberally, in order to comply with the 
design and intention of the statute. In a case, there- 
fore, where the estate tail was limited to the tenant 
in tail, and the heirs male of his body, and the tenant 
tn tail had issue two sons by different t^enlre^, and 
died ; and the eldest son after his father's death 
entered and made a lease for twenty-one years, re- 
serving rent to himself, his heirs and assigns generally, 
and died without issue, leaving his brother of the 
' half blood surviving ; although it was urged that the 
lease could not bind the brother of the half blood 
within the statute, because the reservation was to 
the heirs of the lessoir, yet it was adjudged a good 
lease, because the words of the statute are, that the 
rent should be reserved to lessor and his heirs, or 
to those to whom the land would go if no. such 
'lease had been made; and as the intention of the 
statute was, that the rent should go with the rever- 
sion, it might well go to the brother of the half blood 
in this case, who was hdur to the entail and the rever- 
sion, although neither heir general or special to the 
lessor ('.). So where lands were given to baron and 
feme, and to the heirs of their two bodies ; the baron 
died leaving issue by his wife, and also leaving his wife 
surviving ; the wife after his death made a lease for 

(') Cother r. Merrick, Hardr.:89. 
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years, according to the stat. 32 Hen. VIIL, reserving 
re^nt to her and her heirs ; it was said in this case» 
tbat such a reservation vitiated the lease as against 
the issue, for they did not claim as heirs of the wif# 
only, but as heirs both of the husband and the wife : 
but Wyndham and Rhodes, JJ., agreed dearly, that 
the lease should bind the issue within the intentiaa 
of that statute ; for between husband and wi& there 
are no moieties, and the^feme surviving is perfect 
tenant in tail, and consequently may make all such 
leases as the statute empowers tenants in tail tq 
make.(') 

But where ' there were two copaiceners tenants 
in tail, and the husband of one of them after her 
death, being tenant by the curtesy, joined with the 
othei: coparcener in making, a lease, rendering, rent 
to. them and their heirs, this was held not to be a 
good lease within the statute, because, although the 
rent might not survive on account of the several in- 
terests leased, so as to give the whole rent to the 
tenant by the curtesy, yet, to make the reservation 
good, it would be necessary to construe the word 
heirs in two different senses ; for the tenant l>y the . 
curtesy can have no heirs of his body inheritable to 
the entail, because he has no estate tail in him, and 
even if ** heirs " in his case were to be construed 
heirs of the body, he .might have issue by a former 
ventre which would be heir of his body, and yet could 
not inherit by force of the gift (*). So if tenant in tail 
and the heir to the reversion in tail, join in a lease» re- 



^r 



(») Godb. Rep. 102. C) Thompaon's case, Latch. 45. 

k3 
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nerving rent to them and their heirs, this lease in like 
manner is not warranted by the stat. 82 Hen. VIII.x 
4>y reason of such general reservation, which would, 
carry a moiety of the rent at least to the heirs general, 
of the tenant by the curtesy.. (') 

If tenant in tail makes a lease for years, reserving 

the usual rent to the issue in tail, without making any 

reservation of rent to himstlf, it seems to be the better 

opinion ('), that it is a good reservation, and the 

lease is not voidable, because the issue, for whom the 

statute chiefly intended to provide, sustains no pre- 

judicie ; the contrary however has been held, because 

h is not pursuant to the express words of the statute : 

so it ha& been held, that if a bishop, tenant in tail, 

or spiritual person, makes a lease of lands, the antient 

rent of which was ^10, and reserves only £5 during 

his life^ a(nd ^s^'lO after his death, to the issue or the 

racces^or ; this lease is not binding on the issue opt 

the successor, because the reservation is not according 

to tfafe statute Q) : but there appears to be- no ob* 

jection to the bishop oi" tenant in tail releasing the 

i^nt or a part of it, during the life of the lessor ; 

^xA if the issue or successor accept the diminished 

rent, he is concluded from distraining for the whole 

MM Originally reserved. Q) 

Lastiy, no lease can be made within the statute 
without impeachment of waste. Leases may be made 



M* 



O Stacy T. Clerk, Palm. 484. Latch. 257. 

O Per Fleming, C. J. Hard. 90. 93. (') % Rep. 6 a. 

O Byer, 123, 304. 2 RoU. Rep. 403. 407. Ley, 7%. 
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dispunishable for waste, either by the express words 
of the l^ase or by implication of law. It is made 
without impeachment of waste by implication of law, 
if a lease is made for three lives in remainder, on^ 
after the other, because the two first are dispunisb- 
able for Waste, by reason of the intermediate remain- 
ders ; a lease, therefore, of this kind, is not witbixi 
the intention of the statute, although it in(ty be de* 
nominated a lease for three lives. . . 

Another rule is mentioned by Lord Coke, and the 
other writers upon this subject, which, iT it has not 
lost all its foirce in the present day, has at. least lo^ 
much of its importance. It was said, that leases uppQ 
this statute to bind the successor, . must be made- of 
lands or other tenements of a corporeal nature, to 
which recourse might be had for the rent reserved if 
in arrear : ][>ut tl]\is rule was understood with some 
qualification. Tithes always formed a kind of ex- 
ception to it; for an ejectment might have been 
brought on a lease for years of tithes, if made by ec- 
clesiasticsd persons ; and an action of debt for rent 
reserved lay at the common law : it seems, therefcMre, 
clear, that ecclesiastical persons jnight formerly have 
made a lease for years of tithes ' within the statute 
dS Hen. VIII., and the rent would have gone witb the 
reversion to their successors ('). The 32 Hen. VIIL 
c. 7« § 7* placed tithes in the hands of lay impro^r 
priators upon the same footing as their corporeal 
hereditaments ; so that they likewise may make 



« . i 



(i) See Bally v. Wells, 3 Wils. 32. Dean and Chapt. Windsor v. 
Cover, 2Saund.304. 
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leases for years of tithes within the stat. 32 Hen.VIIL 
All the books ('), however, agree that a leas^for three 
lives of tithes, or any other incorporeal hereditaments,, 
would not have bound the successor if made by any ec-^ 
desiastical person, either by virtue of the statute of at 
the common law ; because no action of debt could 
be maintained for rent reserved on a freehold lease 
during its continuance, and consequently there 
would be no remedy for the rent reserved if in arrear ; 
but this objection is now entirely removed as to tithes 
in the hands of lay impropriators by the stat* 8 Ann. 
c. 14. which allows them to make freehold leases of 
tithes, and to bring debt for rent arrear during their 
continuance ; and aQ ecclesiastical persons are declared 
by the stat. 5 Geo. IIL c.l7« to have the saine power, 
whether sole or aggr^atfe, not only • with respect to 
tithes, but all incorporeal hereditameiit& 

With respect tt> other incorporeal hereditament^ 
8uch as fairs, markets, liberties, advowsons, com-r 
mons, or similar things, there still appears to remain 
some doubt how far the statute 32 Hen. VIII. c. S8.. 
enables tenants in tail, , or husbands seised in right of 
their wives, to lease them. It seems to be clear, that 
freehold leases cannot be made of them within the 
9tatute, because there is no remedy at the common 
Uw for the rent reserved,, if in arrear ; but there is 
not the same objection to leases for years of such 
incorporeal hereditaments, because the heir or issue 
in tail has remedy by action of debt for the rent, 
when in arrear, duribg their continuance. 

C) Jewel's case, 5 Rep. 3. Valentioe r. Dentoo, Cro. Jac. UK 
Moor, 778. Rickman ▼. Garth, Cro. Jac. 173. 
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All the 1>ooks agree, that a lease for three lives, 
or twenty-one years, of a manor with the advowson 
appendant, or any other incorporeal hereditaments 
usually let therewith, reserving the antient rent, is 
good to bind the successor ^ because the heir or issue 
will have his remedy for the whole rent upon the lands 
Qx other corporeal hereditaments let therewith. (') 

These may be considered as the general qualifica- 
tions requisite to leases made under this statute : but 
there is one circumstance which is peculiar to leases 
made by husbands seised in right of their wives, or 
jointly with them. The words of the act are, " that 
all leases made by any person or persons having an 
estate of inheritance in fee-simple or fee-tail, in 
right of their wives, or jointly with their wives, of 
an estate of inheritance, made either before or aAer 
the coverture, shall be good; provided that the 
wife be made party to every lease to be made by 
her husband of any manors, lands, or heredita- 
ments, being the inheritance of the wife ; and that 
every such lease be made by indenture in the name 
of the husband and wife, and she to seal the ^me \ 
and that the rent be reserved to the husband and 
wife, and to the heirs of the wife, according to her 
estate of inheritance therein ;'' so that the wife is 
appointed to join only where she has the sole inhe- 
ritance : but if she has only a joint estate of inherit* 
ance with her husband, the lease by her husband 
alone is good by the body of the act, and the proviso 
above-mentioned does not extend it. (') 

(') Cro. Jac. 453. Moor, 201 . 5 Rep. 4. 2 Roll. Abr, 45 1 . 
Vaugh. 204. 
(') Smith y. Trinder, Cro. Car. 23. 
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SECTION THE THIRD. 

On Leases by Ecclesiastical and Civil Corporations^ loheihar 

Sole or Aggregate. 

Bt the common law all ecclesiastical persons, with 
the concurrence of those who were required by law 
to confirm their acts, had ample power to alien their 
possessions. Deans and chapters, masters and fellows 
of colleges, and such corporations aggregate of them- 
selves alone, without the concurrence of any other 
persons, had the power of making long leases for 
lives or years, gifts in tail, or even alienations in fee- 
simple ; but bishops, deans, and others seised in 
right of their churches, archdeacons and prebendaries, 
parsons and vicars, if they aliened or leased, must 
have had the confirmation of others, without which 
their grants were either void or voidable against their 
successors ('). The statute of the 32 Hen. VIII. 
made no alteration in this respect (^); for, till the 
enactment of the stat. 1 Eliz., notwithstanding the 
Stat. 32 Hen. VIIL, it was in the power of the sole 
corporations mentioned in that act, to make even 
absolute alienations of their possessions, provided 
their grants had the requisite confirmation ; although, 
without such confirmation, they could not make 
leases even lor twenty-one years to bind their suc- 
cessors, except within the provisions of the stat. 
32 Hen. VIIL 

To restrain, therefore, bishops and other eccle^ 
siastical persons from doing acts of this kind, to the 

■ .■■■III. . . ■ ■ — ^M^— ^— ^ 

(') CoDipl. Incnmb. 415. Bac. Abr. Lease £« 1. 
C) 10 Rep. 60 a. Bac. Abr. ibid. 
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prejudice of their successors, the restrictive statutes of 
the 1 & IS Eliz. were Framed. The stat. 1 Eliz. c. 19. 
restrains all archbishops and bishops from making 
ainy alienations of the possessions of their churches 
other than to the queen, her heirs and successors^ for 
any estate other than for the term of twenty-one 
years, or three lives, from such time as any such lease, 
grant, or assurance shall begin, and whereupon the 
old accustomed yearly rent or more shall be reserved. 
The Stat. 13 Eliz. c. 10. in the same way restrains all 
other ecclesiastical persons, whether they are cor- 
porations aggregate or sole, and the exception with 
respect to the quantity of the estate permitted to be 
alienated, is in the same words as that of the stat. 
1 Eliz. 

Neither of these two statutes have been materially 
altered ; the latter has always been construed largely, 
to prevent all evasions of its true meaning and 
intent (') : therefore, by whatever names such cor- 
porations are instituted, or even should they be tem- 
poral, for the encouragement of the liberal arts and 
sciences, or mixed in their nature, partly temporal 
and partly spiritual, they are within the intent of the 
statute. It is admitted, however, that corporations 
aggregate, consisting of mayor and aldermen, bailiff 
and burgesses, and such other lay corporations, are 
free from all restraints, other thaiv the general laws 
of the realm (*). Hospitals and houses for the poor 
are provided for by a special act of the 35 Eliz. enti- 



(0 Magdalen College Case, i 1 Rep. 7S. Bac. Abr. nbi supra« 
O 1 Sid. 162. Bac. Abr. ib. 
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tied ^* An act for .erecting hospitals or abiding oc- 
working houses for the poor/^ And it is thereby 
enacted, among other things^ '' that all leases, grants, 
conveyances, or estates, made by any corporations so 
to be foufided, exceeding the number of twenty-one 
years, an d that in^ possession, and whereupon the 
accustomable rent or more by the greater part of 
twenty years next before the making of such lease 
shall not be reserved, shall be void/' 

The permission in the stat*. 1 EUz. to bishops to 
grant to the queen, her heirs and successors, as before 
the statute, having been found in many cases to render 
the statute itself ineffectual, because estates were 
often granted to the crown, with a design that the 
crown should grant them over to others ('), the stat. 
1 Jandes L c. 3. expunged that clause ; and since the 
stat 13 Eliz. extends to restrain grants to the crown, 
though the queen is not named (0, grants to the 
king, his heirs and successors, are not more privileged 
than grants to any other persons. 

The stat. 14 Eliz. c. 11. has in efiect repealed the stat. 
13 Eliz. as far as respects houses in cities and towns, 
and the lands adjoining them (') ; for it allows such 
spiritual corporations as were restrained by the stat. 
13 Eliz., to demise any houses situated in any city, 
borough, town corporate, or market town, or in th^ 
suburbs of any of them, and the grounds adjoining, 
in such manner as by law and the private statutes of 
such corporations they might have done before the 

(') 1 1 Rep. 71 . Gibs. Cod. 679. Bac. Abr. ubi supra. 

0) 1 1 Rep. 89 b. (») Crane y. Taylor, Hob. 269. Bac. Abf .. ib. 
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Stat IS £liz., provided that such house be not the 
capital or dwelling house of such persons, nor has 
ground belonging to the same above the quantity of 
ten acres ; and it h further provided, that no lease 
shall be made of such houses in reversion, nor without 
reserving the accustomed yearly rent at the least, nor 
without charging the lessee with reparations, nor for 
a longer term than forty years at the most. This 
statute has made no alteration in the stat. 1 Eliz. ; 
therefore, archbishops and bishops are still under the 
same restrictions with respect to houses in cities and 
towns as they are with respect to their other pos- 
sessions ; but the stat. 14 Eliz. is a general law, and 
must be construed as beneficially for the public good 
^s the stat. 13 Eliz. 

All leases made according to the exceptions of these 
statutes, and not warranted by the stat. 32 Hen.VIII., 
if made by bishops or any other sole spiritual cor- 
poration, must be confirmed by the dean and chapter, 
or others who are required by law to confirm their 
grants ; for leases for twenty»one years or three lives, 
being only exempted from the general disabili^ im- 
posed by these sta^tes, receive no sanction at all 
from them to cause them to be made without such 
concurrence, except as they rest upon the stat. 
32 Hen. VIII. Leases, therefore, not warranted by 
that statute, remain at the common law, and con- 
sequently are voidable by the successor just as much 
as leases for longer periods before the restrictive 
statutes of the 1 & 13 Eliz. (') 

■ ' '■ ' ■ ' ■ III ■ ■■■■ ■ ■■■ !■ i^alh— — M^— ^1— ^i*^»^>» I ■ I ■■ 

(') The Bp. of Hereford ▼. Scory, Cro. Elie. 874. 
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In most respects, leases made according to the 
exceptions of these statutes, although not warranted 
bv the Stat. 32 Hen. VIII. must be conformable to 

■r 

the provisions of that statute, as to the mode of making 
them. (') 

1. They must be made by deed indentei^, and not 
by deed poll or by parol. 2. They must be, strictly 
' speaking, in possession, and not to commence in 
juturo ; and the expectancy of a single day would 
make them void. 3. They cannot exceed twenty- 
one years or tliree lives from the making ; but under 
this head an important distinction has arisen between 
the Stat. 32 Hen. VIII. and' the stats. 1 & IS Eliz., 
which appears to be sound law : it ha$ been observed 
in its proper place, that a lease for ninety-nine years 
determinable on three lives is within the statute of 
32 Hen. VIII., and that this is an inference drawn 
chiefly from the reasoning in Whitlock's case (*) : if 
is said in that case, that there is a difference between 
a particular power affirmative, and a general power 
restrictive or negative \ as for instance, if one has a 
power to make leases for three lives or twenty-one 
years, he cannot make a lease for ninety-nine years 
\£ three persons so long live ; but if he has a general 
power to make any lease or grant, provided that such 
lease does not exceed twenty-one years or three 
lives, there he may lease for ninety-nine years if 
three so long live, for that cannot exceed three Uves. 
The power given by the stat. 32 Hen. VIII. has been 
considered to be of this last kind \ but the powers 

■ ■ I II ■ 

(>) Bp. Sarum's case, 10 Rep. 60 b. Moor, 106. Bac. Abr. ubi 
supra. . . 

e)8Rep.70b. 
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given by the statutes 1 & 13 Hiz. are said to be the 
reverse of this : for the first part of these acts makes 
void all estates made by the persons therein men- 
tioned, and the last part saves only leases for twenty- 
one years or three lives j so that a lease for ninety- 
nine years, determinable on three lives, would be 
void by the first part of these acts, and not within 
the saving of the last part, because it is neither for 
three lives nor twenty-one years, and therefore it 
shall not bind the successor (*). 4. There is no re- 
striction as to the nature of the hereditaments to be 
demised. The fifth, sixth, seventh, and eighth rules, 
as enumerated among the provisions required by the 
Stat. 82 Hen. VIIL, are equally requisite within the 
exceptions of the stats. 1 & 13 of £liz. ; and although 
it has not been expressly provided, that leases made 
within them shall be made without impeachment of 
waste, yet it has been resolved, that the several 
persons therein mentioned are by the equity of these 
statutes restrained from making leases dispunishable 
for waste (*). 



• "V 



The greatest deviation which has • been admitted 
from the provisions of the stat 32 Hen .VIIL re^ecte 
ooncurrent leases for years. The effect of the statt 
32 Hen. VIII. as it relates to this point, has already 
been stated. But it has been determined, that if a 
bishop makes a lease for years by bis sole authorityv'itt 
pursuance of the stat. 32 Hen, VIIL, and afterwards, at 
■^— — »— — 1 1 ■ " I ■ ■ 1.^—^ 

('). 1 Keb.595. Baroa Gilbert adds a queere de boc; but it 
seetns to be good law ; see Gee v. Paget, Amb. 200. and Roe ▼. 
Brideaux, 10 East, 158. 

(*) Co. Litt.44b. 45 a. The Dean and Chapt. Worcester's 
case, 6 Rep. 37 a. Palm. 468. 
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any time during the continuance of that lease, makes a 
new lease to another according to the exception of the 
statute of 1 Eliz., this lease» if confirmed by proper per- 
sons in the life of the bishop who makes it, is good as 
a concurrent lease, because it is good at law, and not 
void within the meaning of the exception ; for this 
lease is good only by estoppel for so many years as 
were to come of the first lease, and the lessee of tlie 
concurrent lease can have no beneficial interest till 
after its expiration ; therefore, in effect against the 
successor, there is no more than a lease for twenty- 
one years in being. This point seems to have been 
decided afler much deliberation in the Exchequer 
Chamber, by the ms^ority of the judges, against the 
opinions of Dyer, Mrade, and Plowden (') ; but concur- 
rent leases, observes C. B. Gilbert, have not escaped 
the censure of some learned men, though being ad- 
judged at first in the Exchequer Chamber by a majority 
- of ten judges, it has ever smce been allowed to be 
law. Among other reasons given in support of such 
concurrent leases, it was said that such second lease, 
so far from being prejudicial to the successor, is rather 
for his benefit;- for how he will have the rent ret- 
served on the first lease during the residue of the 
term, and may also at the same time recover the 
rent reserved on the second lease, it being only for 
years, because the lessee is estopped to say he did not 
take, the lea^e under such reservation ; and so the^suc- 
cessor will have two rents instead of one ; though it 
was admitted that if the second lessee should enter and 
be evicted by the first lessee, this would cause a 
suspension of the rent reserved on the second lease ; 

(•) Fox y. CoUicr, Moor, 107. 
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It is said, however, that the successor sufiers no pre-* 
judice, because though he cannot distrain for the se- 
cond rent during the continuance of the first lease^ 
and though the re-entry of the first lessee should 
amount to an attornment, and give the rent reserved 
thereon to the second lessee, yet the bishop or his suc- 
cessor may always maintain an action of debt against 
th^ second lessee for the rent, and so will in all events 
be sure of one rent (•). In 3 Keb. 378 (*), Vaughan 
C. Ji 9aid, - that this concurrent lease was neither 
within the letter or meaning of the statute 1 Eliz. 
c. 19- the words of which are *^ other than for twenty-* 
one years or three lives ;"' and in this case there is 
another lease in leise than for twenty-one years or 
three Uv'es, for there are two leases m esse^ and so 
more than the statute warrants ; and he further 
thought, that the statute intended, when the first 
lease expired, that the bishop who should then be^ 
should have the advantage of making a new lease ; 

^ • • « • • 

which, by allowing Buch concurrent lease, iflight be 
prevented effectually, except by way of remainder ; 
and as for the intent of the statute, he said, though 
the party is estopped in pleading, yet the jury are 
not, but may find the truth of the case ; and if the 
party dies to whom such concurrent lease is made, 
neitlier his executors nor administrators are estopped, 
for otherwise they would pay a rent for nothing, which 
would be in their own wrong and against the right 
of their testator or Intestate. 



> I ■ ■» ■ 



(') Moor» 107^ 1 Aod. 65. 1 Leon; 36. 3 Leon. 131. Palm< 
464. Latch. 241. 
O^Latth. 242. Ley. 78. , 

s 
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Btit» 'after a l?ase for three lives nude purranqt to 
the sit^t 8S HeD.VIIL, a biahc^ cannot maJke a iQ^iise 
fbr years), to be good by way of concupf^t leMe» 
though it be confirmed by the deim and chapter ; 
npfs e ctrnverso^ caq he make a l^Me for three Uvei^ 
sts a concurrent lease, after a lease for years mad:e 
pursuant to the statute j because this 19 against th^ 
words of the exception of the stat. 1 EUt^j which aT9 
'^ other than for three lives^ or twenly-oQe year«»** 
so that there ought to be only oQe or the other 
in being at ope tinm agajo^t the successor* and QOt 
both together* (') 

Deans and chapters, masters and fellows of coU^gea^ 
and others mentioned in the statute 13 £liz., could hav^ 
made concurrent leases in the same way as bisbopa 
are able to do, till the stat. 18 Eliz. ww enacted, to 
restrain tbeir power in this respect : that statute hajk 
declared^ that all leases made within th^ exc^ptii9|i 
of' tbe stat 13 Eliz. of lands whereof any foniXQr 
lease is in being, and not to be expired, surrender^ 
and ended within three years next after the makiiig 
of any such new lease, shall be void ; they may stiU^ 
therefore, make concurrent leases within the limits 
prescribed by this statute ; and it may be rema^kedt 
that if the second lease is for years, though foui^ 
five, or mor^ years of the former lease are to wa^ 
^d unexpired ; yet if tt^e former leave 19 sorr^i^ 
dered, or otherwise determined "mthio tl^^ JWb^ 
the second lease will be good within the stat. 18£liz. ; 
but if the first lease is for years, and the second for 

(0 Marler y. Wright, Cro. £Uz. 141 . Bac. Abr.. <inse J^ nik 3. 
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lives, then the second lease will be void^ 'though 
two yean only of the first lease w^ere unexpired. 



The statute 18 £li2. is held not to extend to the 
Stat. 1 Eliz., because it enumerates inferior spiritual 
corporations .(Mily ; and it seems to be the better 
opimon» that it does not include the stat. 14 £3iB. 
It has been said, indeed* &at the stat. 14 Elis. is 
only an appendix to the stat IS Eliz., and conse- 
quently, that the mention of this last in the stat 
18 EU2. necessarily includes the other ; but it seem^ 
to be allowed that the stat. 14 Eliz. is a new law, and 
only seta loose the^stat IS Eliz. as far as respects 
houses in cities and towns. The stat 18 Elie. must 
be pleaded specially, but the stat IS filiz. is a ge^ 
neral law (')• 

The stat 14 Eliz. expressly forbids aU leases in 
reversion ; and since it has been held (*), that con* 
current leases are leases in reversion, for so much as 
nmains after the expiration of the prior lease, they 
are expressly against the intention of that statute. 

In additioif to these rules, it has been enacted by* 
the stat 18 Eliz. c. 6. $ 1., that no master or other 
superim? of any of the colleges in the universities, 
nor any provost or warden of the colleges of Win« 
Chester or Eton^ nor the corporation of the same. 



(') See Kempe v. Holliogbroek, 1 Leon. 1 9. See also 1 Leon. 306. 
Holland's ease, 4 Rep. 76. Dumpor's case, 4 Rep. 120. 

Q) Hunt V. Singleton, Gro. Elii. 5M. Wyn ?. Wild, Cart. 9. 
cited 1 Veotr. 246. ConpL Incmab. S44. Bac. Abr. Lesae B. 2. 
nile 3. 
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shall make any lease for lives or years of their lands, 
to which any tithes, arable land, meadow or pasture 
shall appertain, except one third of the old rent be 
reserved in com, viz. in good Wheat, after six slul- 
fogs and eight-pence the quarter or under, and good 
malt at five shillings the quarter or under, to be 
delivered yearly at the said coll^^es ; and for default 
thereof, to pay to the said colleges in ready money, 
at the election of the lessees, after the rate of the 
best wheat and malt in the markets of Cambridge^ 
Oxford, Winchester, and Windsor respectively, the 
next maricet-day before the rent shall be due. And 
it is declared, that all leases otherwise to be made, 
and all collateral bonds or assurances to the con* 
traiy» shall be void. In the third section of this 
act an exception is made of leases by the master 
and scholars of St. John's College, Oxford, of the 
manor of Fyfidd to any heir male of Sir Thomas 
White, founder of the said college, within the mean- 
ing of the foundation and statutes of the same. 
This statute is a private act, and therefore it 
must be pleaded or given in evidence, or found 
specially by a juiy, otherwise the court is not bound 
to take notice of it('). But it does not seem 
necessary to state in a declaration of a lease made 
by any of these collies, that the com was re- 
served according to the statute ; for if it is not, 
i^ lies upon the other party to shew it, if it is 
material. (*) 



. .(<) 1 Dbou. 306. Sc?. 13d. 

. O See jb. and 1 Loon..3S3. and Bic. Abr. JLease B. 1. noce by 
GwiUim ad locum. 
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By the stat 22 Ch. II. c. 11. § 61. the dean and 
chapter of St. PauPs, London, are enabled to make 
leases to the city of London of certain lands set out 
for holding Newgate market in the city of London, 
'for the term of forty years, reserving a rent ac- 
cording to the provision of that act, and so from 
forty years to forty years for ever, at the same 
yearly rent, and one year's rent to be paid by way of 
fine upon every renewal. 

By the same act parsons and vicars of parishes 
within the city of London are empowered to make 
building leases, with the consent of the patron and 
ordinary, of their glebe lands within the said city, for 
any term not exceeding forty years, and at such 
yearly rents, without fine, as can be procured for the 
same. 

The stat. 18 Eliz. c. 11. makes void all bonds and 
covenants for renewing or making any leases' con- 
trary to the intent of that act, or the act of the 
Is Eliz. : but, since the stat. 18 Eliz. does not include 
the stat. 14 Eliz., that statute is said to have been 
left at large with respect to any bonds or covenants 
concerning the leases made under it: the stat, 
46 Eiiz. c. 9- § 8. however, which includes all the 
foregoing statutes, and consequently the stat. 14 Eliz. 
among the rest, at the same time that it makes void 
all judgments thereafter to be had, to the intent to 
enjoy any lease contrary to the said statutes, seems 
to take for granted that all bonds and covenants 
without any distinction, for the same purpose, had 
been previously appointed to be void ^ for it enacts 

8 3 
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tiuit such, jtidgtnetits diaU be deemed void id tt;ic|i 
fiort AS bondB andcovenaats are ^painted to be vdd, 
which are made for that pmpoae ; and, aceoiding to 
the modem rules of equity, it seems impossible that 
covenants for renewal can be introduced into any 
leases made by ecclesiastical bodies. (') 

It is . necessary to remark, that tiie statlSEliz. 
c. SO. which avoided leases upon the non-residence 
of the incumbent, and its continuing statutes, have 
been repealed by the stat. 4S Geo. III. c.84. ; and 
the only provision of a similar nature now m force 
is contained in sect. 34. of the last-mentioned aiit, by 
which dl contracts after passing of the act for 
letting houses in which any spiritual person shall, by 
the desire of the bishop, be ordered to reside, shall be 
void, and piersons holding possession after the day 
specified in the notice are subject to a penalty. 

{^arsons and vicars, beipg excepted out of the 
statute 32 Hen.VIIt., cannot, of their own sole au- 
thorityi make any leases to bind their successors; 
notwithstanding, therefore, their leases are in every 
respect conformable to the exceptions of the staL 
13 Eliz., they still remain at the common law, and 
require confirmation to make them subsist after the 
death or removal of the incumbent. (*) 

A lease, however, by any sole spiritual citfpora- 
tion, although confirmed by those who are itquired 



^.^i^pa 



(') The Doctors Commoiui ▼. The Dean and Chapter of St. BuiTt, 
dted9AtIc.84. 
C) Bac. Aibr. hast t. Co. lite. 44. Cdfiipl. hoM. I6f . 
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by law to cotifitm their grants, is not binding on thfc 
successor if made befoi-e Mich spiritual person is 
invested with the temporkltiei^ belonging to hiid bene- 
fice. A bishop, therefore, before he receives hi6 
temporalties from the king, or a parson or vicar before 
induction, cannot make leases which shall be binding 
on the successor, although they should be properly 
confirmed (')• So; if a bishop or other incumbent 
is in by a superinstitution, as in the bishop of Os- 
sory^s case (*), or in the common case-of plenarty, 
he cannot charge the possessions of his benefice so as 
to bind the successor: in the bishop of Ossory's 
case, A. was lawful bishop in the time of K. Edward 
the sixth, and after, in the tim^ of Q. Mary, B. was 
consecrated bishop of the same diocese, and, during 
the life of A., who was not deprived, B. made a 
leasfe for years ; then A. died, and B. survived him 
three years ; yet it was held that this lease should 
not bind the successor, although, all. B.'s acts done 
in his spiritual capacity were considered binding i 
and the reason given for the distinction was, that all 
such acts were necessary, and could then be done by 
no other ; whereas the exercise of the leasing power 
might be dispensed with. 

It is said Q% in the. same way, that a bishop before 
ordination or consecration cannot make leases to bind 
his successor, because he is not a bishop in the legal 
sense of the word till, after that ceremony ; but since 

(0 Bac. Abr. t^ase F. 1. G. 3. Bare v. BicKIej, Plow. 528. 
(^) Cro. Jac. 552. Palm. 22. iftac. Abr. ib. See also 1 Roll. 
Abr. 477. Year Book, 9 Hen. Vt. 34. 
(3) Bro. Abr. lease M. • iSac. Abr. iLeaseF. I. 
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where the incumbent of a living is made a bishop, there 
is no vacancy till hisconsecration (') ; a lease made by 
such an incumbent seems to be good to bind the sue- 
cesson 

It ha3 been determined (*), that ip the case of the 
lease of the possessions of a rectory or vicarage, the 
lessor need not be a priest ; for if a mere layman is ad- 
mitted, instituted, and inducted, a lease for years made 
by him, and confirmed by the patron and ordinary, 
will remain good after the death or removal of such 
incumbent, because it was made by a parson defactOy 
who had been admitted by the solemnities of insti- 
tution and induction, and the people could take cog- 
nisance of no otlier. Leases made by a simoniacal 
parson are also good by the stat. 1 Will. & M^ st. 1. 
c. 16. if made for valuable consideration^ and bond^de^ 

The grants of antient offices belonging to eccle- 
siastical persons are not within any of the statutes 
before mentioned, . but remain as they did at the 
common law, and therefore 'may be granted in the 
same manner as before, with the antient fee ; but then 
all such grants, to bind the successor, must be con- 
firmed, because they must have been so confirmed at 
the common law (^). Neither do any of these statutes 
relate to rectories and tithes which are impropriated, 
and are lay fees } but such lay impropriators may 
dispose of them like any other kind of hereditament 

'■■'■ ■ ' ■ ' ■ I ■'■■■- I ■■ I . ■ .■ i . ■ ■ I II . . ^. I .^ 

( ' ) The King v. The Bishop of London, Garth. 3 13- 

(*) Costard v. Winder, Crp. Eliz. 775. See Jh^^ 29% b. Bnk 

Abr. Lease 68. Dr. Harscot's case. Comb* 202^ 

^ (s) 10 Rep. 60. Sac. Abr. Lease 6. ib. Offices. _ 
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of which they are seised. Such impropriations how- 
ever, in the hands of bisbops» colleges, or other eccle- 
siastical persons, are not excepted from the laws 
respecting any other species of property which they 
possess. So, if an impropriation is destroyed, and i& 
restored to the church out of which it was endowed,, 
it is no longer privileged, because the church becomes 
presentative ever after such restoration. (') 

Of Confirmatum. 

The durability of leases by ail sole corporations, 
independent of the stat dS Hen. VIII., and within 
the restrictions of the several other statutes before 
enumerated, depends on the confirmation of the 
persons required by law to confirm their grants. 
These persons are not in all caj^s the same, but vary, 
1. according to the nature of the interest oi*those who 
make the leases, and, S. according also to the title of 
the persons required to confirm them. 

1. The confirmation of the patron of ecclesiastical 
benefices is not always necessary; for the king is the 
patron of all bishopricks, and most ecclesiastical d%. 
nities, yet his confirmation is necessaiy in a very few 
instances : the distinction seems to be, that all sole 
corporations who have hot the absolute fee and inhe- 
ritance in them, as, for instance, prebendaries, par- 
sons, and vicars, cannot make estates or leases to bind 
their successors, without the confirmation of the pa- 
tron; but bishops, like corporations aggregate, have 
the unqualified inheritance in them, although the king 
is in a way their patron ; they may, therefore, make 
. leases and grants without his confiiinatioii. 



—mm 
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AH leates and grants by archbilihops and bilsho^d, 
tx> which Confirmation is n6ces^ry, must be confirmed 
by the dean and chapter : if a bil^hof) have t^o 
dmpters, both dians and chapters must concur in 
tfte confirmation ; but if one of the thapters be 6ii^ 
sdved, then the donfirmation of the other is suf- 
ficient ('), although after such lease and conftnfia- 
tion the other dean aiid ch&pter should be again 
erected. If, however, two bishopricks, which were 
originally distinct, have been by lawful authority 
United, and the usage has been ever since the union 
that the several deans and chapters have made con- 
^mation severally of each of the possessions of their 
respective bishopricks, it will be intended, if the 
chartef of union be not extant, that the union was 
merely of the spiritual functions of the ofice ; but if 
the union was made generally, then the confirmation 
of both deans and chapters is necessary, for they are 
but one with respect to the bishop (')• If a bishop 
has no dean and chapter, such of his grants as require 
confirmation must be confirmed by the clergy of his 
diocese, for the law allows to no sole corporation the 
uncontrolled disposition of his possessions. Q) 

tf the dean of any cathedral church makes a lease 
of his possessions of which he is sole seised in ri^ 
of his deanery, and confirmation is necessuy^ it seems 
to.be the better opinion, that the bishop as well as 
the chapter must confirm it ; but the king^s con- 
currence is not necessary, though he be tiie patron 



(■) Archbp. of Dablin ▼. BntertoD> Djtt, 382 b. C6. Litt 3(ri ^ 
Dyer, 58 a. b. Noy, M. 
O C«M of Bp. of V^alerfefd a&d Lisiiiore, Id Rep. 71 a. 
(s) Da?« 1. I Roll. Abr. 477. B^. Abr. Lease G. 2. 
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fif such deaikmy. There ia no ease adjudged updn 
this pointy and the cases in Dyer, 40 bt and 94t. 
jL 18. favour the idea that the eonfirmation ef tile 
chapter aioae is sufficient^ for they tlds:e no notice •f 
the necessity of the bishop's confirmationi, and no 
doubt seems to have arisen there on tlus pinnt : but 
yet it is Itid down ai^ a rule in the Parson's Gouh- 
sdlor ('), that the bishop's confirmation as Well ad the 
chapter's is necessary to all leases and grants made 
by the dean : and so, adds C. B. Gilbert^ what is said 
by Fitzherbert (*), that the bi^op and chapter are in 
law looked upon but as one body, seems also to 
favour this opinion; for it is reasonable that the 
whole body should consent to the grant^g df thetr 
possessions, and not that the bishop, who is the head 
of the body, should be unconcerned llierein ; also the 
possessions of the dean are said to be derived from 
and onrved out of the bishoprlok> and the bishop «fe 
jtite is said, to be patron of the deanery, which 
are^ it is said, strong arguments to prove the bishop's 
confirmation necessary, though no bode cikse can 
be found expressly to warrant it; but rather the 
contrary, as appears by the cases first cited, wherein 
no notiai is taken of the bishop's confirmation, or 
that it was necessary (0- The case of Wallrotmd 
V. Pollard (^), cannot be considered as any direct 
authority for a contrary position, because that de» 
pended on special cifcuflisiaiices; for it was admitted 
in .that case, that the dean might antiently have 

passed the possessions belonging to the deknery with 

-— ^^ , . \- - ^ _ ^ 

(•) I>egge. 1 20- (*) F. N. B. 1 W. 

Bse. Abt. Lease G. 2. ad locuDir wh^fe ike wordi htes quttte ? 
areadddd» 
C) Dyer, 273. 1 RoH. Abn 476. Boo. Abh UaMG. fL 



««v. 



268 Qftiie Interests of Persons [Ch.II. 

• 

the assent of the chapter alone, and afterwards the 
deanery being dissolved by act of parliament, a new 
deanery was erected, and the nomination of the dean 
was given to the king and his successors; and it 
was by the same act decbmed, that the dean and his 
successors might demise, grant, or part with any ef 
their possessions, as the antient deans might and used 
to do. The bishop's confirmation, therefore, was not 
necessary to the grants of the new dean, because it 
was not requisite before. 

A [irebendary of Salisbury made a lease for years 
of lands attached to his prebend and situated in the 
diocese of Exeter, which was confirmed by the bishop 
and chapter of Salisbury. It was held to be a good 
lease though not confirmed by the bishop of Exeter, 
because, although he must have received induction 
frdm the bishop of Exeter, yet he received institution, 
and took the oath of canonical obedience to the 
bishop of Salisbury, who likewise would be entitled, 
to all the benefits usually accruing to an ordinary 
from lapse or otherwise. (') 

If the deanery be a mere donative, the king's con« 
firmation as patron, and his only, is necessary to the 
grants of the dean. (') 

So if a parsonage or vicarage are donative, the con- 
firmation of the patron alone is sufficient to bind the 
successor ; but if the parsonage be presentative, the 
confirmation of the patron and ordinary are requi8ite.(0 

(<) Oie ▼. Rider, 1 Sid. 7b, Leigh t. HelUer» 1 RoU. Abr. 479. 
0) Dyer, 273. 1 RoU. Abr. 481. Bac Abr. Lease G. 2.. 
(0 Buc. Abr. nbi rapnu Bro. tiu Confirm. 30. 
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2. The next circumstance which afiects the power 
of confirmation arises from the title of the persons 
required to confirm. 

If the bishop is fibtron of the church, and also 
ordinary, or, in other words, if the benefice is col- 
lative, then the dean and chapter ought also to 
confirm all leases made by the incumbent, because 
in such cases the advowspn is parcel of the bishop- 
rick, which the bishop cannot charge to bind his suc- 
cessor without the consent of the dean and chapter ('); 
for the same reason the confumation of the dean and 
chapter is requisite to leases by prebendaries and 
archdeacons, with respect to whom the bishop is like- 
wise both patron and ordinary (*). It seems, however, 
that if the bishop confirms such leases without the 
confirmation of the dean and chapter, it will bind 
the next incumbent if he is collated by the same 
bishop ; and if the bishop is translated or resigns, or 
is deprived of his bishoprick, it has been held, that 
his confirmation alone wiU, during his life, bind the 
succeeding bishop and any incumbent collated by 
him. The confirmation, however, of the dean and 
chapter alone will not in any case bind the succeed- 
ing archdeacon, parsoo, or vicar ; because he derives 
no title from them, and therefore is not concluded 
by their acts : such a lease is void by the death of 
the incumbent who made it. (') 



0> Bro. tit. Lease 64. tit. Confirin. 21. ' Co. Litt. 300 b. Bac. 
Abr. ib. 

(*) Litt. sect. 648. Co. Litt. 329. 343. Dyer, 356. 1 Leon. 
235. 1 Roll. Abr. 479. 2Bul8t.290. 

(') Dyer, 61 b. 106 b, 239 a. 1 Roll. Abr. 481. Plow. 528. 
Bac Abe ih. 
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Jf tbcif 19 « pfktron paramount, m well as an imme- 
4i^ patron, they must both ennfina { for cxampla, 
where the parson is patron of the vicarage, a lease 
made by the vicar, and confirmed by the parson and 
^lilinary, ia not good witfaeut the Mnfirmation of the 
patron paiamount. Q) 

If the patrwag^ ba in copareeneit or tenants in 
C8mmw» they muat all jmi in th# con&mation, for 
aa t9 the paiFS(», they make but one patron Q). It 
^fems, hofweva*, to be the better o^nion, that if there 
ifi a compostticHi to present by turoa, and the lease 
ift eonirmed by him who has the next turn* and \pf 
th« ordinaiy» the presentee ^ the patron who con- 
firmod will be bound by the confirmation (')« Under 
the same eircmoatanees it has been held, that if the 
ordinary sM^id one patron only confirm, and the 
pardon dies, aiVor which the ordinary collates by 
l«p^f ih« incumb^t 9a collated will be bound by the 
ordmary's confirmation : the ground of this opinion 
990918 to bo, that tl^ ordinary in the caae of lapse has 
an int^^ett, and not an authority only, and then all 
Yfao Qome in under that intoreit shall be bound by 
tho Qonfirmaticm ttf tht ordinary. 0) 

Thot^ i^a v^o oonftrms the leaae aa paUon has 
the ft««i]^ of the advowaon in him, yet if he has 
granted away the next avoidiHlce before bo eoofirms^ 
his confirnmtion ^the present incumbent's lease will 

(<) Co. Litt. 300 b. Compl. Incumb. 372. 
O Dyer, 78. (*) Litt. ^eoi, 94& 

(«) Lancaster ▼. Lucas, Dy«r, 7%. ivsig. Mrliare X\iA 9«ie is wd 
ta bfvr^ bseo ^ctermiaed after a long axgmMnt ; but from the 
report, 1 Leoiu 234. it does not appear to have been a4|tt4aa#» 
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PQt ha lH04wgoq tihe preswl^ 9^ tbo grmte^ of the 
UQXt Avoid»nc«» unless the gnntOQ joins in tb» eoiit 
^rm^tion (') ; and yet thi^ l^tm does pqt appear to 
l^e al)9Dlii^7 void upon Uie death of the incumbent 
who QHakQs it, but v9idaW« only. If the lease, howi- 
QF9r, is oQc^ avoided m any of th^sqf cases, it is gone 
withQut possibility of revivor ; in the case, therefore, 
laat meiitionod, if thQ presentee of the grantee, ailer 
having avoided th^ leaae, dies, and the patron of the 
£^ present^, th« new iqcumbmt will hold diacharged 
of the lease ; because, although the incumbent of the 
church is not entitled to a writ of right, yet for this 
and other purposes he is considered as having the 
whole fee in him as a Bcle oorp<M*ation ; and con- 
sequently the charge being once defeated, the lease 
shall never take'eifect against any other incumbent. Q) 

Jf the. husband and wife, patrons of a dhurch in 
right of the wife, oonfinn a lease made by the parson, 
this shall not bind a presentee of the wife if she 
survives, nor shall it bind her heirs or their pre* 
sentee } but it is good during the estate by ourtesy 
of the husband, if he is entitled to it* Q) 

l;ha patron's canfirroation, being in the nature of 
a charge upon the advowson, can continue in force 
QO longer than his estate in the advowson endures } 
therefepe, if a pation is tenant in tail only or tenant 

(') Moor, 67. 481. Dyer, 72 b. 133 a. Spendlowes ?. Bucket^ 
Hob. 7. The Sari of Bedford's case, 7 Rep. fo. 8. Oldfield v. 
Flowdea. W. Jon. 4&4. Crcr. C«r. 582. 

(<) Bi^ AV. Lme G. 3. 

O Dyer, 133 a. 1 Kail AUr. 479. ftic. Abr. Lwe G. 3. 
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for life, hi3 confirmation binds such incumbents only 
as come into the church during his life ; but, on the 
other hand, if the tenant in tail discontinues the 
estate tail after hi^ confirmation, the lease will be 
binding during the discontinuance, and if he bars 
the entail, it will be good for the whole term. On 
the same principle, if a patron has a conditional 
estate only, and he confirms the parson's lease, the 
breach of the condition will also defeat the confirma- 
tion, and the next incumbent will not be bound by 

If a church be void, and one presents by usurpa- 
tion, and his clerk is instituted and inducted, and he 
then makes a lease for years, * which is confirmed by 
the usurping pa^on and the ordinary, it is said, that 
if the rightful patron recovers and removes the in- 
cumbent, this lease shaU notwithstanding be good ('); 
and a distinction was admitted in the same case, 
between the presentee of an usui^ing patron, and 
one who is inducted parson when the church is full ; 
for, in this latter case, if such a|>arsoti makes alease 
for years, which is confirmed by the patron and ordi- 
nary, the' lease is void, because he that made it was 
not parson by reason of the plenarty ; but the pre- 
sentee of an usurping patron is a good parson for 
the time, and has the right of the church in him, 
and therefore the lessee shaU not be prgudiced 
by his removal, which cannot be but by process of 

law. 

• — ■ .. ^ - ^ - - . ■ , — ^ - 

(>) 1 RoU. Abr. 480. 1 RoU. Rep. 361. Co. Litt. 300 b. 
(«) 1 RoU. Abr. 477. Year Book, 9 Hen. Vf . 33, 34. dted 
r Roll. Abr. 480. * but seems to be tnia-cited. 
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The next point to be considered is, the mode in 
which the confirmation must be made. 

Akhough a bishop or a dean may have a commis^ 
sary or deputy to exercise spiritual jurisdiction, such 
commissary or deputy cannot charge. the possessions 
of the church. Wherever, therefore, the confirma- 
tion of the bishop or dean is required, it can never 
be given in his absence, unless the particular ^ sta- 
tutes of the college or church authorize the deputy 
to confirm the leases in the same manner as if he 
were present ; but where the intention of the founder 
is not specially expressed, the law requires the con- 
firmation to be in proprid persond, and allows no 
proxy. C) 

So a mere commendatory dean cannot charge the 
possessions of the churgh, because he is not a per- 
fect dean. A deanery, when given recipere in com^ 
mendam, is chiefly intended to increase the inqome 
of the person accepting it ; but to prevent incon- 
venience, he may join in acts of necessity, such as 
exercising spiritual jurisdiction, choosing a bishop, 
or suing and being sued in the name of the dean : 
these acts are not in the nature of incumbrances, and 
are, some of them, to the advantage of the deanery ; 
but the confirmation of a lease may be to the pre- 
judice of the successor, and is ^ voluntary ac^. 
If, however, a dean is elected a bishop, and before 
his consecration he obtains a dispensation retinere^ in 



(0 Compl. Incumb. 367- Dav. 47 b. Palm. 461 . Latch. 237. 
Dyer, 233. 

T 
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cfmmendam his own deanery ; or if lie be translated, 
and after his election, and before his consecration, 
obtains a similar dispensation to hold the same dean- 
ery with his second bishoprict, his old title remains; 
and confirmations and other acts done by him as 
dean, are as good, in law, as if he had never been 
made a bishop Q) iTiere is, therefore, a great dif- 
ference between a dispeikaiion recij^ereinctmifnendam, 
and a dispensation retinere m cormnendam ; the first 
comes in purely by virtue of the dispensation, and 
\i3fi no other title : the second comes; in legally first 
as dean, and the dispensation only enables him to 
t^ntinue so still. The same distinction holds with 
respect to commendatory bishops : for a mere com- 
mendatory bishop, in the recipere^ cannot confirm 
leases, but in such cases the archbishop of the pro* 
f vince has the power of doing so for liim. Neither 
can the guardian of the. spiritualties during a va» 
cancy confirm leases : for such confirmations being a 
mere, voluntary act, none are capable of it except 
suc^ as have the estate and. right in themselves, 
which such commendatbris, substitutes, deputies, and 
guardians have not. Q) 

All leases and grants, which require the confirma- 
tion of the dean and chapter, must be confirmed by 
the dean and the major part of the corporation. This 
consent ought to be given in a regular congregation 
of the chapter (capitulariter congregati) (') j, that is 

« 

. .> 

— - I - — - — ■ — 

(') Vaughaa v. Ascue, 2 Roll. 450. 

(») Noy . 94. Palm. 460* 480. Latcb. 237. 260. W. Jon. 158. 
(') See Dr. Ilarscott's case. Comb. 202. By usage a chapter 
tnay be held without the majori^ being present. 
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tibe dean and the major part of the chapter must be 
present in one place, not necessarily the chapter- 
house : neither can any proxies be allowed in this 
case, more than in that of the bishop or the deian, 
when their odnfirmaticQ alone is oeoensaiy . The 
dean and the major part of* the: corporation being 
pieaent^ apd having ^iven their cwsent singly and 
distinctty, no other act i& mecessary to reisder ti^e 
confirmation complete, except affixing : the seal ^ 
the corporation to the deed ; for the deed of a cor- 
poration requires no actual deliv:ery, as that of natural 
persons (' ), because the sealof a corporatioQ ^gregate 
in general carries with it a delivery j('). Deans 
and other sole c<»porations must be memtioned 
hy their christian names and surnames, £o make 
their confirmation valid ; but corporations aggregate 
may confirm without expressing either the christian 
name or surname of the dean or other superior of 
the corporation. (3) 

As a patron may confirm explicitly by deed or 
writing, so he may also confirm by consequence of 
law ; for if the parson makes a lease for years to the ^ 
vpbtron, and the patron assigns this lease to another, 
this amounts io a confirmation in law of the patron i 
because a confirmation being only an assent under 

^^^^^^^^^m^ ■ I ^^^^i^ II ■■ ■■!■■<■■■ w" ■ ■ ^i ^^^^i— — ^^PM I I t 

(J) In the canoA law the rule respeeting {>roxies is, '* absens ooii 
potest demandare votum suum nisi uni de capitulo ;" but by the 
common law, no proxies are allowed where the interest of a corpo- 
;iatebodyiseoncemed. SeeGompl.Inoumb.368. Stat. 33.U9d«VITI. 
c. 27. is merely declaratory. Dyer, 145. i Roll. Abr. 479. Dav. 42. 
B{L Ferness casc» 2 J^S3^L Abr» 23. Show. Pari. Ca9. 29. 

(») See Anon. 1 Veutr. 257. (0 See Dyer, 86 b. 106 b. 

t2 
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the hand and seal of the person confirming, such 
assent sufficiently appears by the assignment over 
of the lease. Without such assignment, the ordi- 
nary's confirmation alone will not make the lease 
to the patron binding on the next incumbent, be- 
cause, in the acceptance of the lease, the patron 
was merely passive,^ and executed nothing under 
his hand and seal which could amount to a con* 
firmatton.(') 

Although a termor for years, who should have to 
perfect an act by attornment, or any other pers<m 
havfng a bare right only, cannot assent for a time, 
nor upon condition, ner for a part of a thing granted, 
without his assent enuring for all; yet a bishop, 
patron, dean and chapter, and otliers, having the 
power of confirming leases for years, may qualify their 
assent as they please,, because they are considered as 
having an interest. They may therefore confirm the 
demise for a less number of years, or a less quantity 
of land than is contained in the lease, or they may 
confirm all or any part upon* condition (*)• In a 
case^ however, where the patron and ordinary con- 
firmed a lease by the parson for twenty-one years by 
the words " estate therein," and confirmed it only 
for seven years, it was held, that the lease was well 
confinned for the whole tenn ; for the estate of the 
lessee is an entire thing, and cannot be divided. 



(>) Co. Litt. 301 b. Newcotnen*8 case^ 5 Rep. 15 a. Cro. Car. 
38. 

(«) Cro. Eliz. 79. Year Book, 21 Hen. VIII. 41. Co. Litt. 
297 a. 343 b. 1 And. 47. 
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and therefore the seven years was rejected as repug- 
nant ('). This rule only applies to estates for years, for 
if a parson or prebendary at the common law makes a 
lease for life or lives, a confirmation ' of such lease 
even for one hour is good for ever ; for the freehold 
passing by the livery is entire, and then the confirma- 
tion^ which is an act of less notoriety, cannot break or 
divide it : such confirmation being an assent to an act 
which passed the whole, must extend to the whole 
interest which passed by that act«. 

A confirmation which merely enures as an assent or 
approbation to the grant of another, may be made, 
-either before or after passing any interest ; and in 
this respect is essentially different from confirmation 
in its usual meanings which supposes an interest al- 
ready passed. If a bishop, therefore, before the sta- 
tutes, had made a feoffment with, a letter of attorney 
.to give seisin, and the dean and chapter had con- 
firmed before seisin delivered, their confirmation 
would nevertheless have been deemed good : so if the 
bishop had granted the reversion, the dean and 
chapter might confirm the deed or grant before at- 
tornment (*). , On the same principle, if the bishop 
had granted lands by deed to the king, at j;he com- 
mon law, the dean and chapter might * confirm the 
deed before inroUment ; because, as to the bishop, it 

O Dyer.52b. 80. 328 b. Cro.Eliz.447.472. 5 Rep. 81. Moor, 
479.481. Co. Litt. 297. 380. ,Bendl.238. 1 And. 47. Tomlin- 
son's case. Hetl. 75. 

O Co. Litt. 301 a. 3 Leon. 17. 4 Leon. 233. Bac. Abr. Lease 
G.4. 

t3 
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was a perfect deed, and therefore capable of con- 
firmation, though, to enable the king to take, inrolU 
raent was requisite (")• So it seems to have been 
determined, that if a bishop assent to the making 
of a lease, this is a good confirmation of a lease 
made after the assent is given. (*) Soj where the 
deed of confirmation bore date before the deed 
confirmed; but by agreement, the d^d confirmed 
was delivered first, the confirmation' was held 
good('); and although it has been held to the 
contrary (*), yet the cases which have been cited 
for this proposition are express. The reason of the 
thing likewise, according to our author, makes for it ; 
for the confirmation being nothing but an assent m 
agreement that the bishop or parson shall make a 
lease, when this assent appears under seal, and a 
lea^e is ilnade pursuant to it, there can be no reason to 
impeach the lease, which has all die sanetion the law 
requires, and before or after are only circumstaaces 
of time, which seem Hot matetial when the assent^ 
which is the substance, sufiSciently appears. Q) 

The donfirmatlon must be made in the lifetime 
of the parties to the lease; for, although subse* 
quent con^mation, if it be made during the life- 
time o^ the patties ahd the incumbency of the 
lessor, is good, yet aftet his death, resignatiqn, de* 



i^». 



(0 Co. Litt. ib. 1 Hon. Abr. 478. Fklm. 466. Utch. 240. 
Bac. Abr. Lease 6. 4. 
O Owen, 33. (») 1 Hen. VI. 8. Dyer, 106. 

(4) 8 Hen. VI. 6. 1 Roll. Abr. 480. 
0) Bac. Abr. Lease, ubi snpra. 
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privation, or otber amotion, tl^e lease will become 
void for want of confirmation ; but if a parson makes 
a lease for years, which is not confirmed by the 
bishop or patron then in being, it may still be rendered 
good, by being confirmed by the succeeding patron 
and bishop ; because it is absolutely good against the 
parson himself, atki confirmadlb is only necessary ta 
make it binding on his successor (').. 



In a case (*) where K. Edward the sixth, being the 
patron of a church full of an incumbent, by his letters 
patent granted the advowson to the Bishop of Liteh* 
field and Coventry, and his successors, tp hold in pro^^ 
priqs usus ofter the avoidance of the church, by death, 
resignation, or otherwise ; and the bishop afterwards 
made a lease for years by ind^enture, to be^in at such 
time as the said parsonage should come to the hands 
of him or his successor, by death, resignation, or 
otherwise, and this lease was confirmed by the dean 
and chapter, yet it was held to be absolutely voi^, 
because the bishop, who made it, died in t^e life- 
time of the incumbent, and the lease could not tak^ 
effect by estoppel, because the truth appeared on the 
face of the indenture, that the lessor had nothing in 
the advowson at the time of making the indenture* 
This case, it has been observed, further proves, that 
the whole fee is in the present incumbent ; and as in 
the cases before mentioned, the avoidance of a lease 
by the present incumbent, shall be an avoidance of 



(') 5 Rep. 15. Cro. Car. 38. Bac. Abr. ib. 

(>) Dyer, 244 a. Co. Litt. 233 b. See 1 ttep. 155 a. 10 Rep. 

48 a. 

t4 
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it for ever ; so, in this case, for want of the present 
incumbent's joining, the lease shall never arise. (') 

It has been held, that although a bishop, after 
making a lease for years requiring confirmation, 
makes a second lease concurrent with the first, which 
is immediately confinoftd, the subsequent confirma- 
tion of the first lease will make it good and effectual^ 
although the second lease was confirmed before it, 
because the confirmation adds nothing to it, nor 
conveys any interest, but only makes it perdurable 
and effectual. (*) 



Leases by the crown are placed nearly on the same 
footing as leases by ecclesiastical bodies, by the 
Stat. 1 Ann. st. 1. c. 7* § 5- It is there enacted, that 
all grants, leases, and assurances of the hereditaments 
therein mentioned, made, by the crown, shall be void,, 
unless they be made for some estate not exceeding 
one and thirty years or three lives, or some term of 
years determinable on one, two, or three lives, to com- 
mence from the making ; or if such grant, lease, or 
assurance shall be made to take effect in reversion or 
expectancy, that then the same, together with the 
estates in possession, shall not exceed the term of 
thirty-one years or three lives in the whole : such 
leases are further to be made without impeachment 
of ^aste, and with the reservation of the antient or 
usual rent or more, to the king, his heirs and suc- 
cessors, or such rent as has been reserved and paid 



(<) Bac. Abr. I^ea»e G. 3. 

C) Moor, 66. Bac. Abr. Lease G. 4. 
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for the hereditaments demised for the greater part of 
twenty years from the making of such leases ; and 
where no such rent shall have been reserved, then 

• 

there shall be reserved a reasonable rent, not under 
the third part of the clear yearly value of the demised 
premises. This act extends to every species of here- 
ditament, freehold or copy hjold,x legal or equitable, 
corporeal or incorporeal^ in England and Wales, 
which can be called the property of the crown, ex- 
cept to advowsons of churches and vicarages. 

It may be qbserved in this place, that by the 
practice of the court of exchequer, leases . for years 
or lives may be made by theT treasurer and chancellor 
of the exchequer under the exchequer seal, without 
special warrant from the crown ; and although re- 
gularly a freehold cannot pass except under the great 
seal, yet in regard to the usual course of the exche- 
quer, and the multitude of precedents there, it has 
always been allowed in the court of exchequer, and 
the other courts are bound to take cognizance of the 
practice of that court ('). The lord treasurer or the 
lords commissioners of the treasury have no such 
privilege, and are only enabled by some special 
acts of parliament to lease certain duties for the 
king- s benefit pursuant to the provisions of those 
. acts. (*) 



(*) Lane's case, 2 Rep. 16. Bernard v. Hill, Cro. Eliz. 513. 
Lofd Monson v. Brown^ ibid. 528. Kempe v. B^tiiurd> Cro. Car. 
169. 

(^) See sut. 12Car.II. c. 23. §27« and stat. 12Car.II. 0/25. 
§ 3. a^d Stat. 27 Geo. Ill; c. 26. 
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If a lease for y^i;is 1)^ forfeifjed by i^tt^der, it is 
grantable fpr the kin^s piipfit undier the; e^^chequei: 
8eal.O "^ ' 

^ I I II I Ml^ l . l I I . Ill I ■ 

By the stat 12 Charles II. c. 3^. % \ copfifrmed \^y 
stot 13 Ch. II. c. 6. the ]^{Iaster of the l^olls. for tbe 
time being has the power of majbiii^g; lea^s by, indeu- 
ture for forty-one years in ppsses^jon, 9r any l^s^ 
term, of the mansion-hous^) grpund^ and tenemei)^ 
belonging to him as Master of the RpU^, qr apy part 
thereof; the chapel of the Rolls, with a convenient 
mainsion-hoTise, court, ^nd appurtenaQces, fit for the 
habitation of th^ Master of the Rolls, being excepted^ 
3y the second section of the same act it is enacted, 
tHat where in such leases provision is made fo^ the 
new building of houses^ the yearly rent of twenty 
shillings at least shall be reserved for such a quantity 
as shall be set out tor one tenement ; and where ther^ 
is no provision for new building, the like usual rent 
that hath been reserved for the greater part of seven 
y^ars then la^t past, shall be yearly reserved : and by 
the tliird section, the Master of the Rolls for the time 
beii^g, after the premises have been once leased, i^all 
not make any new or concurrent lease, until within 
seven yearp of the expiration of th^ lease in being, 
nor for any leiss rent than wa^ reserv^ upon the 
former lease, nor for any longer term than one and 
twenty years from the making of such new lease. 

In Sir Thomas Seweirs case Q% which arose upon 
the construction of this act, the court held, that the 

(0 Fryman ▼. Wodry, Cro. Jac. 109. 
O 4 Burr. L075. Wilson ▼. Sewell. 



'% 
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words **new'' and *' concurrent," used in the last 
section of the act, meant the same thing; they did 
not think it necessary that the former lease must be 
run out within seven years of its expiration by 
effluxion of time ; but that a former lease might be 
sorrend^ed at any time^ and that a surrender w^a as 
. much within the power, aipid within the intention of 
the legislature 9a effluxion of time, and that the legis* 
iature meant no more than to give every Master of 
the Rolls, for the future, a protection from being in- 
cumbered for a longer time than twenty-qpe years 
by the leases of his predecessors. 

In the same case the court determined a propbsir 
tion of a more general kind ; namely, that such a 
lease made in trust for the lessor^ was no fraud upon 
the statute, because it made no difference with 
regard to the successor ; to whom it would be of no 
importance who had the beneficial interest, so long as 
he should receive the accustomed rent. And this 
doctrine applies equally to all leases by ecclesiastical 
persons, as well as those made by virtue of powers 
in private conveyances. 



SECTION THE FOURTH. 

On Leases ly virtm qfPtmers in Private C^wpeyanees. 

Ax^THouoH lea^s for years, when made by tenants 
for life only, or jjiose who have inferior estates, fall 
off entirely with the lessor's estate, when that deter- 
mines, yet when estates are conveyed to uses in strict 
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settlement, or an estate is devised to several persons 
for life, with remainders over after the same manner,, 
it is usual to annex powers of leasing, together with 
other powers of charging the estates settled, to the 
limitation to the several tenants, for life ; but since such 
powers derive their eflBcacy, not out of the estate of 
the person executing the power, but out of the estate 
of the settlor^ they may be either appendant or in , 
gross ; nor is it necessary that they should be 
annexed to any estate limited by the settlement, 
for they may be given to a stranger who has no 
property in the land. Powers, however, of leasing 
are usually annexed to the estate of tenant for life,, 
and are appendant. 

The execution of such powers, if created by con-, 
veyances to uses, operate as appointments by force 
of the statute of uses ; when the power has been 
created by will, the better opinion s^ems to be, that 
they will operate as testamentary dispositions of pro- 
perty by force of the statute of wills, even where the 
devise is to uses. The point, however, is not very 
material, as it is now settled that an immediate 
devise to uses, without a seisin to serve them, is good ; 
and that where an estate is devised to one for the 
benefit of another, the courts execute the use in the 
first or second devisee, as appears to suit best the 
intention of the testator; in either case the power 
may be well created by will. Q) 

m 

Where such powers are created by deed, it is not 
sufficient that the instrument creating them should 

^ . . A 

(•) Butler's note, fo. Litt. 271 b. 
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derive its effect from the statute of uses, but it should . 
likewise operate by transmiitation of possession ('). 
Such powers, therefore, cannot be created by bargain 
and sale, or a covenant to stand seised to uses ; for if 
it be supposed, for example, that a bargain and sale 
by indenture is made for the life of the bargainee with a 
power to make leases, this instrument wiU not in effect 
transfer* the power, because there is only an use raised 
for the bargainee by virtue of the consideration, to 
which the statute carries the possession ; but the resi- 
due of the estate remains in the bargainor, and. then the 
persons who are to be the lessees, being uncertain at 
the time the bargain and sale is perfected, no con- 
sideration can arise from them to the bargainor, and 
consequently no use can, either at that time or after- 
wards, be drawn out of him, except the ^ use for life 
to the bargainee. In the same manner j if one cove- 
nants Q) to stand seised to the use of himself for life, 
with remainder over, with a power to make leases, 
this power is absolutely void, so that by virtue of it 
he cannot make leases to his own sons and daughters, 
or to any of his blood, much less to strangers, because 
upon such general consideration no use can arise ; 
and no averment, in case of relationship by blood, 
of a particular consideration, can help the power, 
because the intent appears to have been general with 
regard to the person to take such lease, and con- 
sequently as to the consideration upon which they 

(') Poph. 81. Bac. Abr. Lease I. 1 1 . 

(^) Mildroay'8 case, 1 Rep. 176 b. Baynes v. Belson, Raym. 247. 
contra 40 Eliz. Prince v. jChandier, ICH. Ca. 101. 203. 3 Ch. 
Ca, 91. but tbe law inliildmay's case was not tben adjudged ; and 
this waa in Chancery. See Goulbsb. 173. 
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^re to be made : moreor^r, sitiee such leases are to 
arise and take effect out of the estate of the cove- 
nantor, there must be ^ owsideratioii at the tone of 
fierfecthig the oovenaat, but in this case, neither the 
persons nor the consideration can be ascertained at 
that time. 

Upon a feoffinent, fine, reeoveiy, ak «ther -kistru- 
ment operating by ' transmutation of possession, no 
consideraltion is necessary to raise the uses ; and 
therefore, by virtue of the power which was created 
at tile same time as the conveyance itself^ the leaae 
may be made at any time after, as the limitation of 
Knuse; and alfter it 19 ^executed it will take eflfect'm 
the same way as if the estate for years had been 
limited by the original conveyance. (') 

A'pow^ of this kind Can be exercised by a feme 
covert, even without the concurrence of her <hus- 
band (*) ; and £Qthough it seems to have been thought, 
in sbme of the old cSEises, that such a power would be 
atispended during the coverture, yet that was only 
because the courts formeriy were too apt to reason 
upon powers of this kind upon'*principles applicable 
only to common law authorities. Thus, in the case 



(0 Sailyv.WarburtOD,Coin.497. Poph.81. Co.l4tt.271 b.n. 
. X^) Harmv.GAraham, cited in Cdm. 496. '^Badly v. Waiburton, lb. 
Sugden on Powers, 150. The cues cited by Mr. Sogden, Gibbons 
▼. Moulton, Finch, 346. Daniel t. Upleyi Lalch. 34. Godb. 327. 
pi. 419. Tomlifaflon V. Dighfon, 1 P. Wms. 149. Tra?el ▼. Tfavd, 
S Atk. 71 1 . 2 Vez. 191. 8ee abo^ 1 Roll. Abr. 829. 2 Roll. Abr. 
i247. . Herle ?. Greenbaek, 2 Atk. 7 12. G^dolphia ▼. Goddpkhi, 
lVe2.21. 
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of the Duke of Bucks v. Lord Antrim ('), Bridgman, 
C. J. 18 said to have held the execution by the 
husband and wife ill, that is, in other Words, the exe^^ 
cution, during the coverture, he considered ineffectual 
in cai^s where fln interest passed with the power ; 
otherwise of a naked authority : but Lord Hale thought 
it n^ht adtok of argument. The L6rd Chancellor, 
however, com^urring with Bridgnlan, C. J., the bill was 
dismissed But this case is also cited in 3 Salk. S76«, 
and there, as well as in the 1 Ch, Ca. 18. the power 
is said to have been given to the wife being sole, and 
so it is recited in Eq. Ca« Abr. 343. 

It has been likewise rightly held (*), that a power 
of this kind may be ' exercised by a feme covert, 
without t|ie concurrence of her husband, where it 
has been created during the coverture by fine, in 
which the husband and wife have both joined ; for 
this is only an example of the general rule, because 
the lease takes its essence out of the fine to which the 
husband was a party, and consenting. The case cited 
froqi Godbolt is verbatim thus : the husband and wife 
seised of lands in right of the wife, levied a fine to 
the use of themselves for theif lives, and afterwards, 
to the use of the heirs of the wife; proviso, 
that it shall and may be lawful to and for the 
husband and wife^ at any time during their lives, to 
make leases for twenty-one years, or three lives : the 
wife being covert, made a leftse for twenty-one years, 
ahd it was adjudged a good lease against the 



(I) 1 Ch. Ca. 18. 3 SalL 276. Sq. Ca. Abr. 343. 
(') Oodb. 327. pi. 419. 
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husband, though made by her alone, by reason of 
the proviso. It is conjectured, with great pro- 
bability ('), that there is a mistake in the report, for 
there appears to be no power for -^thfi. wife solely to 
make leases, but only in conjunction with her 
husband ; therefore the power must be intended to 
have been for the wife solely, or for the husband and 
wife, or either of them; and then, for the reason 
stated in the text, no doubt such lease made by the 
wife alone would have bound the husband. 

An in^t cannot convey under a power of this 
kind, without a special act of parliament (*) ; for he 
can >only execute a power where he is a bare instru- 
ment, or conduit pipe, not where he has an interest, 
or where it is to be exercised over real estate. (') 

This trust, being only a personal authority, cannot 
be delegated to a stranger by letter of attorney (*). 
But where a fine (*) was levied to the use of A. for 
life, remainder to his executors and assigns for eighty 
years, with power to the lessee and his assigns to 
lease for twenty years, the tenant for life having 
devised the term to 6., whose executors assigned it 
over, it was held that the power was transferred ta 
such assignee ; for the, deyisee of A, was clearly, in 
'the strictest acceptation of the word, an assign ; and 

— ■ ■ ' ' I ■ ■ H I I II ■■ 

(') Bac. Abr. Lease 1. 1 1. 

(») BuUer's Co. Litt. 271 b. n. VII. 2. ' (0 3 Atk. 710. 

(^) Lady Gresbam's case, 9 Rep. 76 a. Palm. jtf36. Bac. Abr. 
Lease I. 11. See Bunb. 92. Qutere, would not leases by Attorney 
be supported in equity, if made substantially in pursuance of the 
power ? . ". ^ 

(0 How V. Whitfield, Tho. Jon. 110. lVentr.335. 2 Show. 57. 
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as the court were all of opinion^ that " assigns ** 
might include assigns in law as well as 'in. fact, the 
executors of B. were well entitled to exercise the 

» 

power, and consequently could transmit it to their 
assignee* The power, in this case, was transmissible 
by force of the word " assigns ;** but, in a case ('), 
.where by a settlement a father was tenant for life, 
with remainder to his son for life, with a power of 
.leasing to each when in possession, although the son 
obtained an assignment of his father's life-interest, 
it was held that he could not exercise either his 
father's power of leasing or his own, till he came 
into possession in his own right, as tenant for life in 
remainder. 

These powers are liable to be destroyed or sus- 
pended by the release, feoffment, fine, or recovery of 
the donee of the power, as also by any of the con- 
veyances (*) which do not operate by transmutation 
of possession : any assurance, therefore, which car* 
ries the whole estate of the grantor, may destroy it ; 
4ixd, by parity of reason, any such assurance as 
carries a part of the estate, will suspend the exercise 
of the power during the continuance of such partial 
alienation Q). But where a tenant for life, with such 
a power, conveyed hi? life estate to trustees to pay 
an annuity during his life. Lord Mansfield thought 



C) Cox ▼. Day, 13 Ea«t, 1 18. 

(•) Cook ▼• Brombill, Noy. 66. 

(') Co. Liu. 342 b. Butler^B note, !• IV. Pou^. 293. Sygden 
00 Powers, 55. 

V 
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that the conveyance, being only intended to let 
in a piurticular chaige, did not extinguish the 
power. (*) 

In general, the intention c^ the party creating die 
power is the primary guide of interpretation Q ; but 
^ince the restrictive part of the power is for the be* 
nefit of tiie remainder-man, the power as to him 
must be strictly followed ; and a demise of more inte- 
-rest, or a less beneficial reservation than the power 
directs, will vitiate tiie whole appointment as far as 
iie is concerned, so ^at no act of acquiescence by 
ifae Temainder^man, or those claiming under him, 
can make it good« Where, therefore, under a 
power to lease, with a condition for re-entry on 
&on-paym^t of rent for twenty-one days, a lease, 
grtBted with a condition for re^ntiy onncm-paynent 
tKfTent in twenty days, in case no 8u£B[cient.di8tsess 
cottid be found on the premises whereby to Iswy the 
font, was held not to be a good .execution of the 
power, such a conditional power of leientry being 
less beneficial than an absolute power of re-entry ('). 
it has been further determined (^), that if it i^pears 
iiiat the lease is intended to operate only as an ap- 
pointment under the power, and it is not a good 

' t * " . 

(>) Ren V. Bulkdey, Dougl. 292. See Saville v. Blacken, 
1 P. Wms. 777. Giib. Uses^ 5. See the case of Foster ▼. Gr^am, 
2Str. 962, 

O Doe V. Sandhatn, 1 T. R. 705. Doe ▼. Lady Cavao, 5 T.R. 
56f . Doe V. Horde, 1 Burr. 60. Dot v.Koloher, J)0Sig,.^2. 

(3) See Cox ?. Dey,^ 13 Effst, 118. 

(f) Roe V. 9he Archbishop of York^ 6 East, 86% 
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execution of it, the lease will be void ab initio, and 
ctmnot even operate as a voidable demise at the 
common law to the extent of the interest of the 
person executing the power. 

' The qualifications and restrictions inserted in such 
powers^ bear a close relation to the rules already laid 
down for making leases under the stat. ^2 Hen. VIIL 
The simplest way, therefore, to consider the execu* 
tion of them, will be to observe the order nearly ef 
those rules. 

Ffarst, Such a poWer, like all other powers of ap* 
pointment, must be executed by an instrument in 
writing, with all the ceremonies usually required by 
them ; as sealing, signing, and attestation of wit- 
nesses. 

This instrument in writing being merely the limita- 
tion of the seisin transferred by another conveyance, 
cannot be considered as an independent conveyance ; 
but since the demise intended cannot take effect, 
except as the execution of the power, there is no 
absolute necessity that the power should be recited, 
or that the lessor should limit the use by way of de- 
mi3e in pursuance of the power ; for a common lease 
by indenture, if it is substantially conformable to the 
power, will still operate as an execution^ though an 
informal one, of the power. (') 



f 



(0 Sanders on Uses, 2d vol. 72* See Sergisson y. Sealy, 9 Mod. 
391. 

u2 
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It will follow, therefore, that if a feme covert pos- 
sesses such a power, no fine is necessary to the exe- 
Cuifc>n of it ; because the estate of the lessees does 
not pass from the lessor, but is derived from the 
seisin of the original feofiees or releasees ; and nothing 
diore is requisite to the raising of the estate in the 
lessee, but what is required by the deed creating the 
power, which in general is only an indenture signed 
by the parties making the lease, and made in other 
respects as the power requires. (*) 

Freehold leases, made by virtue of powers in con* 
veyances which operate by the statute of uses> 
require no livery of seisin ; and although seme of the 
books say, that if livery is made of the land by the 
tenant for life, it is a forfeiture of the estate for life, 
yet it seems to be the better opinion, that the lease 
takes effect by the sealing of the deed ; the use 
being then limited, the possession is executed by the 
statute immediately ; the livery therefore comes too 
late, and. is merely nugatory. (') 

It is true generally, that the execution of such a 
power has relation to the conveyance in which the 
power is contained ; but those claiming under the 
execution of a power, must clahn according to the 
nature of the instrument by which the power is exe- 
cuted. The interest, therefore, of the lessee, will 
only take effect from the time of the execution of 



(») Baily v. WarburtOD, Com. 497. 

C) Moor, 514. 611. 645. 2 Le7. 149. 1 Ventr.291. 3KeW 

12. 
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the demise, although the lease takes effect as the 
limitation of an use under the original instrument : 
in the same way, a power in gross, if exercised . by 
will, is not completely executed till the death of th^ 
devisor ; because, till then, the will is ambulatory,. 
. and may be revoked by the testator. (') 

. Secondly, It seems to have been agreed, by all the 
judges, in the case of Opey v.Thomasius(*), that where 
a tenant in possession makes a settlement, with powers 
to make leases generally, there the leases^ made in 
pursuance of the power niust be in possession ; but 
if, at the time of the settlement, the person making it 
is only possessed of the reversion, stqh a general, 
power will warrant a lease in i:eversipn.. 

This distinction seems to be consonant with, the 
cases to be found in other books^; and although the 
case of Slocomb v. Hawkins, as it is reported in Cro. 
Jac..318, apparently impeaches it, yet in Raym. 133.. 
that case is said to differ from the record ; and Yel- 
verton, who likewise reports it, mentions it as the 
case of* a power created upon the settlement of lands 
in possession. The tenant for life made a lease for 
twenty-one years in pursuance of the power, and be- 
fore the expiration of the term, made a second lease 
for the same number of years ; the second lease was 
clearly adjudged void, and contrary to the meaning 
of the power. This case, therefore, is only an ex-. 



O Dukeof Marlborougli V. LordOodolphin, 2Vez. 61. 

{*) ) Le?. 167. L«rd Co?entry v. Lady Coventry, Com. 312. 

U3 
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ample under the first part of the distioctioa above 
mentioned. (') 

So, where the husband, seised in right of his wife». 
made a lease for twenty one years pursuant to the 
43tat. 32 Hen. VIII. ; and afterwards it was enacted, 
by a private act of parliament, that the husband 
should have the lands for life, remainder to the wife 
for life, remainder over, and that all leases and grants, 
hereof to be made by the husband for three lives or 
twenty-one years, reserving the antient rent, should 
be good ; a lease; made by the husband, to begin after 
the expiration of the first lease, was held good : for 
the lands being in lease at the time of the making of 
the act» the intent of the act seemed to warrant such 
a lease in reversion, and the rather, because there 
was no restraint upon making leases in reversion, as 
in the stat. 32 Hen. VIII. ; but it was agreed, that 
if the lands had not been in lease at the time of 
making the act, or if a lease had been made in pos- 
session pursuant to it, the husband could not in either 
of these cases have made a lease in reversion, or to 
begin at a future time, because then the power might 
be well executed by making leases in possession, 
which could not be done where the tenant for life 
had only the reversion. (*) 

But where there was a special power to lease in 
possession, and not in reversion, a lease for years 
executed to the tenant then in possession, habendum 



^^ 



(*) Lepar and Wroth, P^m. 468. 
C) Dyer. 357. 2RolL Abr. 261. 
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jks td the arable land from the 19th of Februarj pre- 
ceding, and as to the rest of the premises to b^m 
from a future day, was held void ;^ although sncb 
letase was made according to the custom of the 
Cdudtry, and the lands had been granted in the same 
way before by the person creatkig the power. (') 

Where there is a power to< lease both in possession; 
and reversion^ for lives as well as years, it cannot be 
strictly executed as to leases for lives in reversion ; 
because a lease for lives^ being a freehold interest, 
must begin immediately, or not at all ; and there it 
can only take effect as a lease in possession : but Lord 
Holt thought that such a power should be intended 
to authorise a lease of the reversion, because witigK>ist 
such a construction it could not be well ejcecuted ac- 
cording to. the intention of the parties^ (^) 

Thirdly, It has been held, and seems bow 1^ be 
settled, that if a tenant for life» with a general power 
to make leases for twenty-one years, makes a lease 
fcMT twenty-one years in pursuance of his power, a 
se<^nd lease to begin presently before the e^lpiralion 
of the first is good within the power as a concurrent 
lease ; for, in effect, there is no more than a lease 
for twenty-one years in all against the reversioner, 
because the second lease, during the eitistence of tiie 
first, operates only by estoppel. Q) 



•MOH^M^ 



(') Doe V. Cal?en, 2 East, 376. 
00 Winter v. Lo?edaj, Cartb. 427. 
C) Bead ?. Nasb, 1 Leon. 148. 

■ 

u 4 



296 Of Hie Interests of Persons [Ch. II* 

It waa, however, strongly argued in the case of 
Goodtitle v. Funucan ('), that such a concurrent lease 
was in effect a lease in reversion^ and consequently 
not warranted by the power, which in that case^ 
especially directed, that the leases made in pursuance 
of it, should be in possession only, and not in re- 
version, or as a future interest. Part of the lands, at 
the time of making the lease, were in the occupation 
of tenants under leases, and part farmed by tenants 
at will. The lessor directed the occupiers of the land 
to pay their rent to the lessee under the lease in ques- 
tion ; and they accordingly did pay to the lessee all 
the rent which accrued afterwards. It was contended^ 
that the lessor, at the time of the demise, could not 
grant an immediate lease in possession, because part 
of the premises were then let under an express agree- 
ment for a^ term, of which several months were then 
to run ; and though the re^ was stated to be in the 
himds of tenants at will, yet, as the law now stands, 
they must be considered as tenants from year to year. 
The lessor, therefore, had no possessory right, and 
therefore, could not execute the power ; besides 
which, it was said, that the clause confining tenants 
for life to granting leases in possession, was borrowed 
from the statutes relative to ecclesiastical persons : 
the^case, therefore, of Hunt v. Singleton (*), under 
the Stat. 14 £liz., might be applied to the present 
question. But Lord Mansfield, in deliverii^ the 
opinion of the court, said, that thre^ answers had been 
given to the objection made ; each of which, if valid» 



C) Dougl. 565. 

(») Cro. Bliz. 473. 564. See ante Ch. 2. Sect. 3. 
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was decisive. First, that the tenants agreed to this 
lease, and surrendered their possession before the , 
execution of it, in order to make it valid. (This was 
expressly left by Baron Eyre to the. jury at the triaJ, 
who found, that the lessee was in possession at the 
time of the execution). The second answer was, 
that if the jury had not found the defendant to have 
been in possession at the time of the execution of the 
power, still the lease would have been good as a con- 
current lease ; and the case of Reid v. Nash (') ^was 
cited for this ; and no authority was cited against it, 
or any answer given to the reasoning in it. The 
words of the stat. 13 £liz. were as strong in requiring 
leases to be in possession, and not in reversion, as those 
in this or any of the common powers given to tenants 
for life J yet, in the case of Fox v. CoUyer (*), all the 
judges held, that an immediate lease for twenty-one 
. years, of premises on which there was a subsisting 
lease for four years unexpired, . was good. The third 
answer was of the same nature as the first, and 
therefore not material to the point at present under 
discussion. The court, however, thought each of 
these three answers equally valid, and therefore gave 
a direct sanction to concurrent leases, even where 
the power specified that leases Jn possession only 
should be made in execution of the power. (^) 

Fourthly, In the construction of powers to make 
leases for three lives, or twenty-one years, three 
lives jointly must be understood to be the measure of 



(0 1 Leon, H8. (*) Palm. 468. 

(^) Lady Sussex^s case, Moor, 199. ooatra* 
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the estate to be granted, and no{ three lives in re- 
mainder one after another ; for the reasons men- 
tioned under the head Of leases made according t6 
the Stat. 32 Hen. VIII. (') So also, if there is a 
power to make leases for the lives of A., B.» and C.» 
a lease to them for their three lives, and the life 6f 
the longer liver of them, is sufficient within the 
power ; because three Uvea are the measure of the 
estate, and the limitation to the longest liver of them . 
is n^erely superfluous, as without such words it 
would have gone to the survivor. (•) 

A., seised of a revenion in fee expectant on an 
estate for life, on the marriage of his-son, covenanted 
to levy a fine to the use ef himself for life, remainder 
to the use of his son for life, with remainder over ; 
and a power was to be reserved 46 himself to make 
leases in possession or reversion for lives or yeaiis,. 
provided that such lease or leases should not exceed 
thtee lives, or twenty-one y^ars y and afterwards h^ 
demised for ninety-nine years, determinable on two 
liVes. This lease was held good under the potirer y 
because the first part of the power was to make 
leases absolutely and indefinitely, and the restrainf 
which came after was only fot the purpose of pre- 
venting them from exceeding twenty-one years, or 
three lives, which this clearly could not : also the 
power being to make leases as well in reversion as 
in possession, and for lives as well as years, it could 
not have been well executed as to making leases for 



(') Alsop V. Pine, 3 K^b. 44. 

O Doe V. Halcombe, 7T. R. 713, 



Sect IV.] not Parties to the Contract 299 

lives in any other manner, because the lessor had 
only a reversionary interest after an estate for life. 
But the court agreed, that if there is a power gene- 
rally to make leases for three lives, this does not 
authorise a lease for ninety-nine years, determinabte 
on three lives, because it is not strictly pursuant to 
the power ; and such powers, having a tendency to 
charge the inheritance of a third person, are to be 
interpreted strictly according to the fetter of them* (') 

• 
Although the construction, in the latter part of 
the preceding case, has been often censured as being 
too nice a distinction, and as contrary to the inteti- 
tion of the parties, yet the doctrine has often been 
assented to, and particular stress was laid upon it in 
the case of Rattle v. Popham (*). In that case, A. 
made a settlement, and limited the estate to himsdf 
for life, remainder to his' son for life, with remainder 
over, with a power to his son, when in possession, to 
to assign or 'limit the land to any woman whom he 
should marry, or to the use of, or in trust for her, in 
lieu of jointure ; the son on his marriage, by deed 
reciting the power, demised the estate to trustees for 
ninety-nine years, in trust for his wife, if* she should 
so long live ; and although it was admitted, that this 
was no greater estate than by the -power he was 
enabled to make, an estate for years being in the eye 
of the law less than an estate for life, and this, more- 



O Whitlock's case, 8 Rep. 69, 2 Roll. Abr. 260. Lutwicb v. 
Piggott, 3 Mod. 268. ■'^ 

O 2Str.992. See Alexander v. Alexander, 2Ve2.645. IKiev. 
Weller, 7 T. R. 480. 
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over, being made determinable on her death, yet it 
was resolved, that the power being positive, and 
specifying the particular estate to be limited, it 
ought to be pursued strictly, because the effect of 
the execution of it was to charge the estate of a third, 
person. 

It is true, that in Rattle v. Popham, the widow after- - 
wards filed a bill in equity, and Lord Chancellor Talbet 
held the lease to be warranted by. the power, saying, 
this was a blundering, and not a defective execution of 
it(') ; but it must be remembered, that the construction 
of powers in law and in equity are not always exactly 
the same, and that courts of equity, from the rome^ 
dial nature of their jurisdiction, can supply defects 
in cases in which a court of law is bound by the 
strict literal interpretation of the instrument. In 
the case of Zouch v. Woolston (*), indeed. Lord 
Mansfield thought, that with respect to powers^ 
courts of law, from the nature of the subject, had a 
kind of equitable jurisdiction, and strongly disap- 
proved of this very case of Popham v. Ratde ; but 
we shall have occasion to remark, hereafter, the 
qualification with which Lord Mansfield's opinion 
must be received. In the mean time, it seems to be 
very clear, that the case of Popham v. Rattle is law, 
and has been repeatedly approved down to the pre- 
sent time, both by judges presiding in courts of law, 
and those in equity (^). In the case of Churchman 
V. Hervey (*), a question exacdy similar having 

(0 Arab. 335. C) 2 Burr. 1)4?. 

O 2 Vex. 644. 1 Sch. and Lef. 66. 18 Ves. 416. 
(♦) Ainb.335. 
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arisen, Lord Commissioner Wilmot said, that the 
distinction in Whitlock*s case (*), and in Popham v. 
Rattle, was a solid one ; but the power was held to 
be well executed in equity. So in Roe v. Pri- 
deaux (*), Lord Ellenborough said, " if the distinc- 
tion between general powers, with a subsequent 
restriction as to the extent of the lease, and a parti- 
cular power specifying the particular kind of lease 
to be granted, be law, there was an end of the 
question in that case ; and that distinction, he ob- 
served, is said to have been conceded by the whole 
court in Whitlock's case, and has been since adopted 
in 2 Roll. Abr. 260. and Sheph. Tpuchst. 269., and 
notwithstanding Lord Mansfield's remarks in Zouch 
V. Woolston, the case of Popham v. Rattle seems to 
be law, and has been approved by Sir Thomas 
Clark, 2 Vez. 644., and by Lord Redesdale in 1 Sch. 
and Lef. 66." 

In Roe V. Prideaux, the words of the power 
were, that the tenant ^ifor life might make leases 
" for any term or number of years not exceeding 
twenty-one years, or for the life or lives of one, 
two, or three persons ; so as no greater estate than 
for three lives be at any one time in being :'* the te- 
nant for life demised for ninety-nine years determi- 
nable on two lives ; and it was contended that this 
was not a good execution of the power, because by 
possibility it might exceed twenty-one years. Lord 
Ellenborough, C. J. said, that the power authorised 
the grant of either a chattel or a freehold lease, but 
not both; the restriction relating to ecclesiastical 

(0 8 Eep. 69. (•) 10 Bast, 168. 
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leases held as to this power : it might make a great 
difierence, whetiber the premises were leased for thiqe 
lives, or for ninety-nine years determinable on lives ( 
for a chattel interest might be granted pending a 
prior subsisting one, provided it were within tl^ 
limits of the power, and provided it gave no bene- 
ficial interest during the continuance qf the first lease ; 
but as long as there is a freehold lease m esse, there 
cmnot be a second freehold lease granted ; because 
the interest must take efiect infuturo^ and a freehold 
cannot be conveyed except to take effect m prqsswii : 
but if there were a chattel lease for ninety nine years, 
determinable on three lives, and one of those lives 
were to drop, a second chattel lease foi: a new lii^ 
in addition to the other two might be granted during 
the continuance of the former. Whenever, there- 
fore, a life dropped, there would be this essential 
difference between a freehold and a chattel lease, 
that upon the former no new life could be added 
without the surrender of the first lease ; but upon 
the latter, a new life might be added without such 
surrender. In the one case, an important advantage 
would accrue to the reversioner or remainder-man^ 
if the tenant for life and the person entitled to the 
first lease could not agree upon the surrender ; in the 
other case, this advantage would be wholly lost. 

In a case (') where tenant for life of lands situated 
in Ireland, had full power to make leases for any 
term not exceeding thirty-one years, or three Uves» 
in Dosseasion. and made a lease to commence £rom 
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the date, for the lives of three persons, and the 
Ippgieat liver of them, or for the term of thirty-one 
y^ans, to commence also from the date, which should 
last longest ; on argument before tlie barons in 
Ireland, it was held a good execution of the power ; 
:^nd the judgm^t, after being a£Snned by the Lord 
Chancellor and Xiord Annaly, C- J* pf the K. B. in 
Ireland, was finally confirmed in parliament. 

Fifthly, Since powers for the most part derive their 
operation from the statute of uses, the only quality 
in tbe hereditaments, which are the subject of demise, 
necessary to render them demisable under the 
power is, that they should be capable of beijig 

appointed to uses. 

« 
Since copyholds are not within the statute of uses, 
no power can be given to a copyholder to lease by 
any conveyance operating by way of use. It is 
equally impossible, that the execution of such a 
power should be good by way of devise, if the lease 
to be made be contrary to the custom, and without 
licence. 

It seems, however, that a power may be givMi 40 
a tenant for life of a manor to demise copyhokb 
parcel of the manor ; but then such a lease will 
destroy the copyhold tenure, for a copyhold once 
leased is enfranchised for ever. Q) 

Where, however, a tenant for life of a manor had 
a power to make certain leases of the lands of the 
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manor, with the exception of the antient demesne 
lands, it was held, that a lease of copyhold lands was 
not warranted by the power, being within the ex- 
ception of the antient demesne lands ; because all 
copyhold lands are supposed to have been time out 
of mind parcel of the manor, and therefore part of 
the antient demesnes. (') 

Sixthly, In general powers in private conveyances 
tenants for life are restrained from letting lands 
which have not been usually demised, in the same 
way as persons enabled by the stat. 32 Hen. VIII. 
are restricted from letting lands under that statute, 
which have not been most accustomably letten. 

The leading case under this head seems to be that 
of Tristram v. Lady Baltinglass (*). The case was 
in effect this: tenant for life under a settlement made in 
the twelfth year of the reign of James I., had a power 
to make leases of all or any part of the lands which 
at any time previous to the settlement had been 
usually demised. He made a lease of several parts 
of these lands, according to the power, reserving the 
same rents which were reserved at the time of the 
settlement; but he likewise leased certain lands in 
the settlement called Lofield, which the jury found 
mot to have been leased since the 12 Eliz., wh^n they 
were let for twenty-one years, rendering ^100 rent; 
the tenant for life now leased these for twenty-one 
years^ rendering the same rent, and in this and every 
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other respect in strict confcHrniity with the power : it 
seemed to be agreed by the court, that the lease of 
the former lands was good, because it was expressly 
found in the special verdict that the rents reserved 
were the same as were reserved at the time of the 
settlement, which necessarily implied, that the lands 
were, in lease at that time, and being antient lands, 
they should be presumed to have been usually 
demised ; but it was adjudged, that the lease of 
Lofield was not warranted by this power ; and one 
^ of the reasons assigned by the court was; that Lofield 
could not be called land usually, demised, because it 
did not appear tiiat it had been leased more than once« 

So if lands have been leased by virtue of a contract 
from year to year for three years, this has been held ' 
not to be an usual letting, because it is but one 
lease renewable from year to year. (') But in the 
case above-mentioned of Tristram v. Lady Baltin- 
glass, it was held, that the words *^ usually demised " 
may signify the continuance of land in lease, as land 
demised for five hundred years is land usually leased, 

though it were demised but once. 

» 

The usual letting intended in powers of this kind 
must be understood only of leases properly so called ; 
terms for years, therefore, which are created for the 
purpose of raising money by mortgage, or for family 
arrangements, seem not to be such usual modes of 
demise as will authorise leases under such powers. 
But leases made in trust for the lessor or his children, 

being not unusual by ecclesiastical persons or tenants 

— — ^»i— — ^ 11 I ■ I I ■- I , II ,11 
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for life with powers to make leases, such leases will 
also enable under powers requiring the land to have 
been usually demised. In the case/ therefme, of 
Kight V. Thomas, ('), the court clearly hdd a tx)ve- 
nant to stand seised, to be in ail respects a le^e finr 
^his purpose* 

But in the case of Doe v. Halcombe ^\ where there 
was a power to lease for one, two, or three lives, or 
for any term of years determinable upon one, two, 
K>r three lives, such parts of the estate as were then 
demised for that time, the words " for that time*' 
were considered to mean for one, two, or three lives^ 
or for any number of years determinable on one, 
two, or three lives. The power, therefore, was held 
not to include lands which had been demised in tiie 
nature of a family settlement, in the following 
manner ; viz. for the term of ninety-nine years, if A, 
(the son of the lessor), or any woman he should 
marry, and who should be his wife at the time of 
his decease, and any son of his body lawfully begotten, 
or to be begotten, which should be his eldest son 
living, or in ventre satnere at the time of his decease ; 
or if at that time he had no son bom, nor in ventre 
sa mere^ then, if any, his eldest daughter should be 
then living, or in ventre sa mere^ or any or either of 
those three ; viz. of l^e said A. and such his wife and 
son, if any, or daughter, if no son at the time of his 
decease, should so long live, remainder to B. (another 
son of the lessor), for the term of ninety-nine years 
(in the same manner), yielding and paying during 
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the said term the yearly rent of twenty shillings, with 
a proviso, that the lessor might revoke the said term 
during his life. The power of leasing being only 
held to extend to leases such as are usual where all 
the lives are certain and co-existing. 

Seventhly, Reservation df rent is not absolutely 
necessary, but from analogy to leases under the 
statute, some mention is generally made of this 
point. In the case of Tristram v. Lady Baltinglass, 
before mentioned, there was a provision in the set- 
tlement, that in the leases made by virtue of the 
power, the rent then yielded and paid should be 
reserved; and 'this stipulation was assigned as the 
chief ground for the decision of the court against 
the lease of the land called Lofield, because it 
appeared that Lofield for twenty years before the 
settlement had never been in lease ; and therefore, 
at the time of the settlement, there could not have 
been any rent yielded and paid, and consequently 
those lands could not have been intended to be 
leased under the power. 

This last reason for voiding the lease of Lofield 
has. been strongly objected to ('), and the objections 
to it seem considerable; because in another part 
of the power the words are, that the tenant for 
life should have power to make leases '^ of all or 
any of the lands which at any time previous to the 
settlement had been usually demised,'' which seemed 
to imply, that some lands intended to be leased by 
the power were not then in lease. The clause. 
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therefore, of reserving the rents which were then 
yielded and paid, must be understood only to extend 
to such lands as were then in lease ; as to the rest, 
if this is the true construction, there would be no 
restriction in regard to the reservation of rent, and 
consequently he might reserve what rent he pleased, 
or omit the reservation altogether. 

One book seems to be express in support of such 
a construction ; in Comberford's case (') the tenant 
for life had a power to make leases, provided that so 
much rent or more should be reserved in every lease, 
as was paid for the same premises within two years 
next before; it was resolved, that lands might be 
leased by virtue of this power which had yielded no 
fent within the two years next before, reserving 
what rent the lessor pleased: the only difference 
between this and the last case was, that here there 
was no restriction of the power to lands usually 
demised ; but as far as the reservation of the rent 
miay be considered sin objection, the cases seem to 
' be parallel ; and the reservation of rent, though none 
was yielded and paid at the time of the * settlement, 
seems to be of no great importance. 

This reasoning seems also to be supported by the 
subsequent case of Walker v. Wakeman (*) : a settle* 
ment was made to the use of A. for life, with re-» 
mainders Over, with a power to tenant for life U> 
make leases of all or any part of the premises setttad^ 
provided that five shillings an acre rent should be 

(0 2 Roll Abr. 262. ' 
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reserved on every lease ; the tenant for life demised 
a rectory in pursuance of his power, which was 
included in the settlement, but consisted only of 
tithes, without any glebe ; and a rent was reserved : 
it was argued, that this lease was void, because the 
construction of the power wa^ to be made upon the 
whole clause, and the latter words, which appoint the 
reservation of five shillings rent for every acre 
demised, restrained the general import of the word 
premises to land only; otherwise it might as well 
be said, that where there is a power to make leases, 
so as the antient rent be reserved, that lands which 
were never before demised may be leased by virtue 
of such a power, and that the words antient rent 
should only be applied to lands which had been 
antiently or usually demised. But it was answered, 
and finally so resolved by the court, that the lease in 
question was within the power, and so they said 
would a lease of lands not usually demised be in . 
the case put ; for the power being general and affir- 
mative at fiirst to make leases of all or any part, the 
restraint which comes after shall be extended no 
furtlier than the words themselves import ; that is, in 
liie one case to so much an acre for that which consists 
in acres, and to the antient rent for that which was 
antiently or usually demised in the other. The reso- 
lution in this case was principally founded on Com* 
berford's case : Hale, C. J., however, said, that if the 
matter had been res integral perhaps he might have 
been of a different opinion. 

Subsequent cases, although they have not directly 
denied Comberford*s case, yet they have appeared to 

xS 
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consider the constructioa of the restrictive clause too 
technical ^ what may be urged upon this point is con- 
cisely stated in a distinguished argument by Lens^ Ser- 
jeant, in the case of Pomery v. Partington (')• Powers, 
he observed, of this sort, have always been construed 
strictly, so as to prevent the reversioner from being 
injured for the sake of a present benefit to the tenant 
in possession ; and taking the whole power together^ 
it amounted to this, that all such parts of the 
estate as had^been before demised, might be demised 
again at the usual rents, but that the rest .should 
not be demised , at a]l. He proceeded to state the 
authorities in support of this position : the founda- 
tion of the judgment in Lord Mountjoy's . case (*), 
which was the case of a power under a special act of 
parliament, was, that the intention of the parties 
might be collected from the words *' yielding and 
pajring the true and antient rent ;'' and that those 
words clearly imported, that nothing should be de^ 
mised under the power, which had not been before 
demised.' The case of Bagot v. Oughton (') had been* 
decided on the same principle ; the power there was 
to lease all or any part of the premises at such rents, ' 
or more, as the same were then let ; the tenant for 
life leased a capital messuage, with demesne land^ 
reserving no rent ; the court were unanimously of opi- 
nion that the lease was void, and referred to the case 
of Tristram v. Lady Baltinglass ; and, accordii^ to 
Fortescue's report, the court held the lease void^ 
notwithstanding the case of Walker v. Wakeman and 
Comberford'scase. With respect to Comberford's case, 
, , -_ - — ~ - 1 • — ' — ' — 
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he observed that the lands were there conveyed to uses^ 
with a power to make leases of the premises, or any 
part of them, for three lives, or for years determi-^ 
nable on lives, ita quod such rent, or more, be reserved 
as was reserved or paid thereoa for two y^rs next 
before ; some of the lands had not been leased before 
at any rent for two years, yet it was said the party 
might lease •those lands, reserving what rent he 
pleased ; because it was thought, from the genera* 
lity of the words, an intention was apparent ta 
extend the power of leasing to those koids. Perhaps 
part of the case might be sufficient to shew that the' 
construction of such a power must be governed by 
the apparent intent of the parties ; but if it should 
be cited to prove that the generality of the words ia 
the first part could not be restrained by the iRibae-^ 
quent words, that could not be law : for the act of 
parliament in Mountjoy's case had equally general 
words, yet they were heM to be restrained by what 
followed. In Walker v. Wakeman^ the restriction 
coold not operate upon the rectory, which, however, 
had been included in the settlement ; and, although 
the same doctrine is advanced in the case of Winter 
V* Loveday ('), the point was not before the court 

The next case of importance is that of Goodtitle v. 
Funucan (^), which has been before mentioned on. 
another point ; the power there required the rent 
then paid for the premises, or more, to be reserved, 
or proportionably for any part thereof: the question 
was, whether certain manors and a fishery might be 
demised within the power ; the manors never having 
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been let, and the fishery not being in lease at the 
time of the settlement. Lord Mansfield expressed 
himself' as to thi» point to the foUowkig efiect : *^ In 
.the case of Bagot v. Oughton, the nature of the 
thing shewed that the power could not be meant to 
extend to letting the antient manor-house at aU^ 
much less to letting it without reserving any rent. 
In a iamily settlement of an estate, consisting of 
some ground always oceupied together with the fa* 
mily seat, and oi lands let to tenants upon rents 
reserved, the qualification annexed to the power of 
leasing, that the antient rent must be reserved, mani^ 
festly excludes the mansion-house, and lands about 
' it never let. No man could intend to authorise a 
tenant for life to deprive -the representative of the 
family cfthe use of the mansion*house. The words 
in such a case shew, that the power is meant to ex-> 
tend only to what has been usually let By that 
means the heir enjoys all tVk premises in the settle- 
ment, just as they were held^ and enjoyed by his 
ancestor, the tenant for life* He has the occupation 
of what was always occupied, and the rent of what 
was always let. We all agree, therefore, as to the 
rectitude of the decision in Bagot v. Oughton. The 
nature of the thing spoke the intent as forcibly as 
the most direct words could have done ; it was de- 
monstration : but where^ no intent appears ; where 
nothing arises from the nature of the thing, the rule 
laid down by Lord Holt in Winter v. Loveday ap- 
plies, namely, that where a qualification is annexed to 
a power of leasing, which, if observed, goes in de* 
struction of the power, the law will dispense with such 
qualification. So, in Comberfprd's case^ the reason* 
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log was, that the power being to let all, it would go 
in destruction of the power to restrain the tenant for 
life from letting part, because it had not been let 
before ; and it was there observed, that the case did 
not resemble leases under the stat. 32 Hen, VIIL 
Walker v. Wakeman is another case equally strong. 
Thus stand the authorities : now to apply them to the 
present case. The power is express to demise tiie 
manors and fisheries; they are mentioned particu- 
larly in the settlement, and the powter goes to the 
whole. They pay as great a yearly rent as at the 
time of the settlement, for they paid nothing then. 
The words, therefore, ' are complied With, and the 
objection can only stand upon the intention ; but we 
think no such intent appears. The manors are no- 
minal, of no value, no object of yearly income. The 
fishery only worth fifteen shillings a year. They are 
convenient to the lessee living on the land, and of no 
use to the remainder-man, to whom the right of 
shooting and fishing is reserved. For my own part, 
concluded Lord Mansfield, I think the intent was to 
give leave to demise all, reserving as much rent for 
the whole as had been paid before ; and, in fact, 
jiSO more has been reserved.'^ 

In Pomeiy v. IVurtington, Buller J. said, that the 
court, in Goodtitle v. Funucan, relied on the words 
at the end of the power, '< or propqrtionably for any 
part thereof,'^ although no notice is taken of this 
circumstance by the reporter ; for these words, they 
thought, shewed the intention of the parties, that the 
quantum of rent, and not any particular part of the 
premises included in the settlement, was to guide the 
tenant for life in the execution of the power. 
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The case of Pomery v. Partington (') was the case 
of* a power under a will, to let all or any part of the 
premises, so as the usual rents be reserved, and the 
leases made by virtue of the power were to be dis- 
punishable for waste ; the question was, whether a 
lease of tithes, which had never been let before, was 
good« The court resolved, that this case was not to 
be distinguished from Bagot v. Oughton (^), which 
had been . affirmed in the House of Lords. The court 
decided this case upon the general principle, that the 
words, *' so as the usual rents are reserved,** suffi- 
ciently shewed the intention of the testator to confine 
the power to the premises usually demised ; besides 
which, the clauses that they should be dispunishable 
for waste, could not apply to tithes. 

In the case of Doe v. Rendle (^), the testator de* 
vised his lands to trustees and their heirs, in trust to 
the use of A. for life, with several remainders over 
in strict settlement ; apd he gave a power to the 
trustees and the survivor of them, and the heirs and 
assigns of such survivor, from time to time, during 
the minorities of the persons to take under the will, 
and afterwards to any tenant for life, under the limita- 
tion aforesaid, to grant leases of all or any part of 
the premises, for not exceeding three lives in posses- 
sion or reversion, so as upon such lease or leases 
there be reserved the antient or accustomed yearly 
renty heriot or heriots, iand other things usually paid 
for the same premises. After referring to the several 
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cases before stated^ the court said, that ia Bagot v. 
Oughton the nature of the property proved the in-* 
tention ; and, in this case, they thought the intention 
as plainly proved by the character of some of the 
persons to whom the power was given. It was to 
the trustees that the power was in the £rst instance 
given ; and it never could have been intended, that 
they who might have an interest for a day only, and 
who were not intended to have a beneficial interest, 
should be able to alter the nature of the property, and 
prevent the tenant for life from occupying what the 
testator had always reserved for his own occupation. 
The necessary purposes of the power, therefore, were 
held to be fully satisfied by sufiering the trustees and 
the tenants for life to let what had been before leased. 

Eighthly, In the case of Morrice v. Antrobus ('), 
Lord Hale attempted to lay down a rule of con- 
struction for ascertaining the antient and accustom- 
able rent to be reserved in leases under powers in 
private conveyances, which direct the same to be 
reserved. It has been already observed, that upon 
leases made by ecclesiastical persons by virtue of the 
several statutes before mentioned, the mleasure 
adopted immediately after their enactment must 
continue so still ^ and that if such rents have been 
once increased, they never can afterwards be dimi- 
nished. But in cases where lands have been only 
recently entailed, or upon leases made by virtue of 
powers in private conveyances, the rent reserved on 
any lease then in being, or upon the lease made last 
before such settlement or conveyance, appeared to. 
Lord Hale to be the measure of the reservation upon 

(0 Hardr. 326. 
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any lease jnade by virtue of such powers ; for the in- 
tent of such powers, as well in such settlements, as 
of the several statutes before mentioned, was only, 
that they, who were thereby enabled to make leases^ 
should not put the estate in a worse condition than 
it was at the time of such settlements, or such statutes ; 
and the rent reserved last before the making of the 
statute or settlement, might very fairly be called the 
antient rent in respect of the new rent to be reserved 
on the leases made afterwards in pursuance of them. 

In the case of Orby v. Lord Mohun (') , Lord Holt was 
of the same opinion as Lord Hale; but Lord Cowper, 
then Lord Chancellor, and Trevor, C.J. seemed U> 

m 

make a doubt of this construction of the words ^' antient 
and accustomable rent/' Their constructions seem to 
turn upon the priority and antiquity of the rent ; so that 
if the land had been leased two or three times within 
twenty years, and various sums had been reserved, 
the first rent ought to be the measure of the reserva- 
tion after the settlement. The reason, however, 
there given for adopting a rule so dijBferent, seems to 
be founded on the probability, that the first rent 
would be greater than the rest ; for it was said, that 
the two last might have been reserved by a tenant 
in fee, who is not obliged to reserve the antient or 
any other rent ; so that if the first' rent happens to 
be less than the two others. Lord Cowper's rule falls 
to the ground : but it is possible that Lord Cowper's 
meaning might have been, that the greatest rent re- 
served during those twenty years, whether on the last 
or the first lease, should be considered the antient rent» 
as being most for the advantage of the remainder^man: 

O Prec Ch, 257. 2Vcni.53I. 
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Where there is a. pbwer to lease at the best rent, 
if the transaction is fair, and no fine or other col- 
lateral consideration is taken by the tenant for life 
leasing under the power, or any injurious partiality 
shewn by him in favour of a particular lessee, it has 
been held, that a lease cannot be set aside merely 
on the ground that the rent accepted was not the 
highest offered at the time of making the lease, 
because, in the choice of a tenant, many things were 
to be considered besides the amount of the rent, 
which would give a preference to one tenant over 
others who had offered a higher rent. (') 

The reservation of rent on leases made in pur- 
suance of powers, must be as specific as upon leases 
made by virtue of the stat. 32 Heij. VHI. In Orby 
y. Lord Mohun(*), in the lease made under the 
power, the reservation was in the very words of the 
power ; Lord Holt thought the lease good, because 
the reservation being in the very words of the power 
must be good, if the power was well created ; but Lord 
Cowper and Trevor, C.J. thought Lord Holt's position 
would not stand } for they said, suppose in the power 
to make leases it was provided, that in every such 
lease there should be inserted such covenants as are 
usual in leases in particular counties, and a lease 
were made in the very words of this power, this 
would certainly not be good, neither could it be 
aided by any special verdict finding the usual cove- 
nants intended by the power. In the next place they 
observed, the question is not between the lessor and 
lessee, between whom the lease inight be good, and 
the rent recoverable ; but the question is, as to the 
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remainder-man, whose remainder and inheritance is 
to be charged by the'^poWer ; which power, although 
it is to be taken strictly, has not been strictly pur- 
sued, for the intention of the power was, that a 
certain rent might be reserved on every lease to be 
made, so that the remainder-man might know how 
to form his action for the recoveiy of it, which as to 
this reservation he could not do,' for he must not only 
aver and avow that the rent he distrains for is the 
antient rent, but he must prove it to be so, and if 
the tenant can shew another rent to be the antient 
rent, he may nonsuit him ; but if a certain rent had 
been reserved, and the counterpart had been dbewn 
under the tenant's hand, h^ could not shew any 
other antient rent without avoiding his own lease ; 
and without defeating his own lease, he can never 
avoid payment of the rent when it is reserved in 
certainty. 

Where two pieces of land are included in one 
demise, one of which has been antiently demised, 
and the other has never been in lease, and one entire 
rent is reserved for the whole, it seems to be settled, 
that the lease is void fbr the whole ; but if there 
is a several reservation of the antient rent for the 
lands which have been antiently demised, the demise 
under the power would be good for these parcds, and 
void only for the rest. (') 

It has been held, however, that a lease comprising 
lands of winch the lessor was seised in fee, and other 
lands of which tbe lessor was seised for life only, 

(0 ]>o« V. Rendle, 3 BImi1« and Sdw. 106« 
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with a power to lease at one entire rent, is good for 
the lands in fee-simple ; and. this was held on the 
authority of Co. Litt. 148 b^ because the rent might 
be apportioned. (') 

Ninthly, The rent reserved upon leases made by 
virtue of powers derived from private settlements, 
cannot be made payable to any one except the 
lessor, his heirs and assigns, or such person or persons 
to whom the reversion or inheritance will descend 
after the death of the lessor. If, however, the reser- 
vation is erroneous, as has been before observed, the 
law will make it conformable to the estate : if, there- 
fore, a tenant for life by virtue of a power demises, 
rendering rent to him and his heirs during the term, 
it shall nevertheless be payable after his death to the 
remainder*man. 

Such leases, when executed, precede all the other 
estates limited by the instrument from which the 
power is derived; therefore, where a feoflment in 
fee was made to the use of A. for life, remainder 
over, with power to A. to make leases, so as the 
accustomable rent should be reserved payable to all 
those who should have the reversion and remainder ; 
it was held, that the leases made by A., being essefa- 
tially derived out of the feoffment, and preceding the 
other estates limited by it, the rent reserved upon 
them should go with the reversion and remainder 



(t) Doe ▼. Meylor, 2 Maule and Selw. 276. Rees r. Philips, 
t>ngbtinck'& Bzob. Rep. 69. was cited contra ; but the court said 
that it did not appear tkit Co. Litt. 148 b. bad been there noticed^ 
See Stevenson ?• Lambard, 2 East, b7b. 



thereby limitedt as a leat property so caUad# udAvt' 
a%^a. sum in gross : therefora thote* in rewfsiqi^ 
qugfat distraw or^Mv^ an aijC^tJOB-af debt for them^ 
oomncy of it> as if they had been seised in fee^at 
thft joKM^di^ of the leasee and demised the sttne. 
le#(fes.('> 

3o, in thecase.offoxry.^Prickirood:^)^ the same, 
psrincq^e sepms to Jbayei^ew lecutsad ^to. - A fwisfd- 
oC/a MversMi fixpeokapt-oii aiirfiBtate fiir lifit m 
certain lands, and being also seised |n £^ of; otfami^ 
. levied a fine to the use of B. for fifteen. years, re- 
maiilder to himself for life,, with )st bower t6 lesSe for 
twenty-<)ne years, or three LVed in possession ; it was"* 
held, &at a lease 'made by him m pursuance of the ^ 
power, charged the'possession immediately, notwith- 
standing B's term for fiueen velars, and it was heH 
that B. was entitled to the rent reserved during that 
time. 



*x. 



It is upon these grounds that the remainder-man ' 
is held to be an assignee under the statute' of 
32 Hen. VIII. and is enabled to bring covenant 
against the lessee, althougfe^ be^isNf^S lM>l|iing iiq^ 
theleesor. . • - .^ ^ 

r 

In the case of devisees subject ta a ten^ of yeani 
granted by the devisor, no dedbt¥2as ever en t ertained 
th^t they were assignees undeopthe statute; but some 
question has been made in cases where the devisor., 

(') In 1 Rep. 139. it is called a sum in gross ; but that is [denied 
in Tho. Jon.d5. which ^dt^^fsorcburt ▼. Poole,' 1 Ani\y73i Mi 
2 AoU. Abr. 260. Sands v. Ledger, Lord Raym. 792. 

f ) Cro. Jac 347. . * 
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hu given in the first instance an estate for life with 
« {K>wer to grant leases, and the reversion over, wbe^ 
ther upon leases granted in pursuance of such a 
power, the remainder-man or reversioner is an assignee 
- undfer the statute ; it is now however settled, that he 
is : and there seems to be no difierence between this 
case and the others already stated ; for as soon as 
the lease is executed, it is virtually made by the 
person who created the power, and the assignment 
of the reversion came from him and not from the 
4evisee for lifb. (') 

This is also the impression which appears to hav^ 
pervaded the mind of Lord Coke by the last resolu- 
tion in Whitbck's case (*), where he considered thp 
reservation in that case as liie creature of the power, 
and transferred with the subsequent limitations, as ;f 
the lease had been originally limited to the lessee at 
-die tune the power was created. In this light the 
question seems to have been considered soon after the 
Stat 32 Hen. VIIL, which was about six years after 
the passing of the statute of uses, and the practice has 
been uniformly the same down to the present time. 

Lastly^ Although there is no express provision in 
auch powers, that leases made by virtue Qf them 
should not be dispunishable for waste, it is obvious 
that such leases cannot be made without impeach- 
ment for waste, tmless it appears to be the intention 
of the parties creating the power, that leases madf 
in pursuance pf tiie power should be so e^^empted. . 



^« ■■ 



(>) laherwood ?. Oldlmow, 3 JMMe »iHi Sdw. 382. 
8Rep..70. 






,3^2 Qf the Interests qf Persons [Ch. II. 

In the case of Doe v. Bettkon ('), it was provided 

.by the power, th^t no lease made in pursuance of the 
power/ should coutaiQ any clause by which any 
power or authority should be given to ^ any lessor to 
commit wdste, or whereby any lessee should be ex- 
empted itom punishment fox committing waste ; the 
lessor covenanted to repair ; . and it was atgupd» ^that 

:3uch a clHuse.in effect exempted the lessee ffom 
punishment for. permissive waste in the m^nmon- 

. house; and that th^ power n^ust be takai to. refer 
to permissive as well as commissive waste, by aoalc^ 
to the statute of Marlebridge, and the statute of 

<iloucester ; but the court held, that the argument 
extended only to the sufficiency of the rent, and 
that it was a question for the jury at the tria), whe- 

. ther, taking into (Consideration that the repairs were 
to be made by the landlord, the rent reserved were 
a fair rent ; and Lord Ellehborough denied that we 
lessee was exempted from punishment for waste, and 
it was incumbent on the other side to shew that the 
repairs could not be thrown 6n the lessor; and 
since that was not prohibited, the argument felt to 
the ground. 

* ■ 

. The general features of leases under private powers 
bear a strong resemblance in all the points mentioned 
to leases under the statute. The intention of the 
legislature in passing the stat 32 Hen. V Hi. and the 
other statutes relating to ecclesiastical persons, was to 
effect nearly the same objects as those, for which 
these powers are usually created. The plan of the 
power commonly given to the tenant for life in 



i l fcw 



0) 12 East, 305. 
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settlements, is for the mutual advanU^ge of both the 
present owner and the remainder-man. Unless the 
o^ner of the estate for life was enabled to make a 
jyennanent lease, he could not enjoy to the best ad- 
vantage during his own life ; because it is. necessary 
that the farmers should have a permanent interest 
ih order to encourage them to occupy, stock, and 
improve the land; and those who succeed would 
stliFer by the lands being unten^ted, out of repair^ 
and in a bad condition. 

On the oth^r hand, the execution is checked with 
many conditions, that the annual revenue may not be 
diminished, nor those in succession or remainder at all 
prejudiced in point of remedy, or other circumstance 
of full and ample enjoyment. The lease to be made 
by virtue of such powers must therefore be a bond 
J?6fe contract between the lessor and lessee, for the 
purpose of farming and improving the land. Conse- 
quently^ where a lease was made by virtue of such a 
power fof three lives, for the. purpose, as it was ex- 
pressed in the indenture, of preserving the reversion 
from being barred by recovery or any other act of the 
re^iainder-man, thexourt held, that such a lease was 
void' against the remainder-man, for it appeared that 
the lessees had executed no counterpart, and had 
oever been ia possession, nor paid nor received any 
rent. The. court said, in this case there was not 
colour enough to make a question, because it did 
not appear that the lessees even knew of the makiiig 
of the lease. ('^) .^ 



■Wta 
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C) Doe d. Atkyns ▼. Horde, 1 Burr. 60. 

y2 
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Uader a power to lease, reserving the Hflual cover. . 
Hants, the omission of any . usual cpven^nts^. (nc. jthe 
itlsertion of any covenant vnich the jury $n6, ..to ^ 
unusual, will make the lease void C); Soi 19 the c^se 
of Lord Cardigan v. the Duke of MontaguQ (*), where 
tenant for life, having a power to leiise reserving the 
antieiit and accustomed rents, henot^^ boons, and 
services, granted several leases aqcording ; to the. 
power; but ^ covenant on the part of the teni^nts to, 
keep in repair, which had been inserted m fo^er. 
leases, was omitted in the leasee then granted* Tbe^ 
iJord Chancellor after some iponsi(lerutiqi;i, Was . of 
opinion, thai such a covenant w^s a boon, and bene-, 
ficis^ to "the remainder-man; and he ttierefor^ held 
these leases void for want of it. He said ke was^ 
cl^ar 9^ the^ jpQi^tft butijbe had taken iime^ beoittse 
tli^€) was, np «fM9e,in point. The principle beTe^tfad^ 
upon.W]Q|ii , ih^ the estate must come to the reataq.^ 
dernipQian in ,^s beneficial « manner as the * aittiiniitc 
l^o^^e^ held it# . :t : 



" ♦ 



/'The case of Doe v. Bettison (^), indeed, affordi^ 
room ' for a distiiic^on ; there the tenant for life 
ha4 'a power to lease for a term not exceeding 
twenty-one years in possession, so as there should b^ 
reserved on every such lease the best and most im-* 
proved yearly rent, and so as there should be inserted 
such other conditions, covenants, and restrictions as 
are generally inserted in leases, according to the 
usage <^ the country. The lands in question were 
deffii^ed.^pcordijcig to the power, and a covenaitt was 



■ l^ b ■! » ll^ " *!* W I ■! »i^.^h— — »Mif— ^»— ^^- 



(') Doe ▼. Saadham, 1 T. R. 705. . : 

C) Cited 1 Bqrr. 123. (^ \%^mx, aM. 
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introifuceid! for feo^ew^, su^bject U> tbe'same rents and 
conditit>ns^l£3 wVfe Contained "irf^ tHeq^ 

grdinfed. T^ jury found, that alT the covensuite 
wefe'usaaf in that part of the country in which the 
lands were situated ; but it was argued that this lease 
was void, because the coven^^t for renews^t operated 
indirectly on the interest of the remainder.man j^ for . 
the tenant for life/ for fe^ of an action of covenant, 
mii^ht be induced to renew at a less rent than the . 
best that could be obtained, when the renewal should 
be applied for j but the court said, the answer ^o. 
that was, that i|* the fact should be so/ the renewed 
lease would be void, and the remainder-man might 
bring his ejectment^ and recover the premises. 

Where, however, the osual covenants are not spe- 
ctdly itacbtipned in the power, it seems that, under 
a pcEwarA requiring the beistirent, mere reservation of 
rent knot a sufficient exeeutioi> of the poWer, unless 
the most ample remedy is given to the remainder-man 
for the recovery of it ; it has been said, therefore, that 
there ought to be a covenant for payment of rent, for, 
under a mere reservation, the rent would not be pay- 
able before entry, and, in fact, qught not be payable 
during the term, because no entry might be made (^). 
There should be, likewise, a clause for re-entry, be- 
cause the ground might be unoccupied without suffi- 
cient distress upon it;' and so the remaindef-man 
could neither have the rent> nor the land P) ; also a 

' v V '.'. . - • * ' • .- •• •*-' - .• 

(i) $«e I Burr. ^25^; but^qitsre* for se^ aoie, 128: and^ Ventr. 
41 . 1 Si^. 209. 4 LeoA. 18. Uetl. 54. jyjer, Id a. Lutw. 6S. 
2 Danv. 508. ' - ' . . : m 

(») See 1 Burr. 125, 

y3 
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counterpart is an unusual omission, and very preju-* 
dicial to the remainder-man, as has been seen in th? 
case of Doe v. Horde. (*) 

But if* the qovenants be upon the whole such as 
leave the parties on the same footing as under former 
teases, their differing in trifling circuipstances is not 
material ; therefore, in the case of Goodtitle v. Fu- 
nucan ('), so oflen mentioned, where a third objection 
made was, that the covenants in the lease were not 
so beneficial to the remainder-man as those in the 
antient leases, on considering them fully it appeared, 
that wh^t was thrown upon the landlord in the new 
lease, was compensated by what was paid by the te- 
nant. Informer leases, the tenants covenanted to 
pay all duties and tAX,e^ e?(cept -^e Imd U», vid 
church dues were said tQ be particiilarly (iib^urgeahte 
by law upon the occupier ; but, in tiiQ hjai^. ip. ques- 
tion, the lessee covenanted to pay half the kod Ux^ 
and the lessor, on the other hand, covenanted to f^ee 
the lessee from tithes and from levies and payments 
to the church. The court said, as the. ppwet i99df$ 
no menticm of covenants^ the grpuQd of the objection 
must be, that the present covenants w^re a frau(| 
upon the power, by lessening the value of the r^^r-> 
vation. The lessee was^ to p^y half the land tax ; a^ 
to church dues, the covenant seemed to be collateral, 
ahd not to go with the land nor to bind the reiimii]b- 
der-man, and resembled a covenant for quiet enjoy- 
ment : but, even if the covenant should run with the 
lanfji, there was no pretence of fraud on the power, 

O 1 Burr. 60. (^DoiigL57& 
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because the rent reseriried was honUt fiie the aatieDt 
rent, and what was stipuhted with regard to the! 
tithes was of no consequence^ since it appeared that 
none were payable. * 

In the case of Zouch v* Woolston Q\ Lord Mans- 
field said, that there was good sense in what had IJeen 
advanced by Dunnii^^, who was one of the counsel 
in that cause, that the execution of powers should 
have the same construction, force, and effect in 
courts of law, which they have in courts of equity ; 
and he argued that it ought to be so, because the 
statute of uses bad transferred that mode of reak pro- 
perty irooi equity to the common law. Whatever, 
therefi>i*e, was a good execution of a powe^ in equity, 
the statute of uses, made good in law ; but in some 
of the early cases, he said, they reasoned in courts 
of law upon these equitable {towers frcnn notions ap- 
plicable to naked authorities unconnected with any 
interest, or to meie legal powers introduced by other 
statutes (such as leases by ecclesiastical persons' or 
tenants in tail)» instead of adopting the liberality of 
courts of equity, and considering these powers, as 
brought into the common ]aw by the statute of uses 
ftierely as a mode of ownership or property. Consi- 
dering them in this light, he thought no doubt could 
ever have been made, whether a man might not do 
less than his power, or if he did more, whether it 
should not be good to the extent of his power. The 
ease of Rattle v. Bopham (*) was stated^ and Lord 
Talbot's decree in Chancery appeared to • support 

(0 2 Burn 114S« (') 2 Str. 992. see snM/p. 299. 

Y 4 
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thia j(e9Soq|^g^ hut ithaeiiteneobtarvedl in .a fmsasi 
p9(ge»^t,b^ Rattle v. Bopbanii: as it \n& idedkkd at 
laiK^::k.o<w Qpnsideied as kaving been decided ^la 
rigbl p^neiples; and,, consequraitly, Ixxrd Talbof^ 
decreoi cannot be ccmaidered as supporting Lord 
Majij^li^'a observations in. their fullest extent 



' \K 



J^r^ Mansfield's doctrine has been strongly op^ 
posfH^ Jby two very great Uvis^ authorities, although- 
w^ . soipe . qualificatioQs his interpretation of such 
powei» has been allowed tQ be the right one. In the 
casf; ,Qf Shannon' ;[^.^Bradstreet('), Lord Bedesdale 
sai4fr jtbal^ he did .npt admit that what a court of 
eqjuiy. would substantially support as a good execu- 
tim joi a paw^ff ^ waa . therefore a good execution at 
l&H^ji i S<> 9lsQ,:in the case of Wykham v. Wykhani{^)» 
Lor4i l^ldon expressed himself, to the saeie/efl^tx. 
aft^ hayiog pb^rved, that the execution oftii.pgftaek 
fo|.a,i«i«(FitoriiHi9. conflidQratikw would doin^eq^^tyi^nv 
aimoat wy form, and though not a good executioft 
anywhere> it might be such aa a court of eqqity 
would take care to have executed in a proper manner, 
he proceeded to , express his opinion respeciting the 
observation^ made by Lo#d Mansfield in die case 
of Zouch V* Woolston. In this iie agi'ieed entir^y 
with Lord Redesdale ; and added, that a strict Ute- ' 
ral execution must be the same both lit courts of k^ 
and equity ; but that a court of equity will enforce 
the substantial intention of ' the person executing, 
where a ciourt of law cannot deal with it, was abun-^ 
dantiy clear. 



I v^ 
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O Sch. and Lef. 52^ 66; (0 18.Ves.385i Alh^^ 
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?l4rnappearB^ theralbre^ that there is no o&er di& 
feremee in the f aled of construction with respect t^^ 
pollers inJtfae ae^^wral courls^f kw andequity^ exce|M; - 
what arises from the: essential distinction in th^ 
nature oii* their juriscbiction ; the courts of commcxi 
law camoiit > deiil; with instranimits of an exeonttiry ' 
nature, as if they were instruments perfected accord- 
ing' to 'fbe intention of the parties; neither can 
th^y/ in cases of imperfect execution^ adjust 
the rights of the parties, either hy rescinding any" 
excess, or directing a deficiency to be supplied in 
the! way that the constnidttm of a court Of equity 
ettables it to do. Where a^ powm* has -been exet^t^ 
in an adequate manner, so ^ to bc> a perfecit inslhir" * 
ment at law,'< the equitaUe claims' of the> dXki&tit 
parties tnust be as-nluch considel*ed in aeourt bf lai^ 
as In a court of equity; because the equitable elafitHh' 
of the parties are then identified widi thefegal: 1^^ 
if^ tbfe parties arC' only bound in equiti}^, ^a'coutt' of 
law b^s no jurisdiction to coinpel them to^ recedfe^ 
fnkn 0ieir legal rights* '- * •' .- 

In the.^ase oi; Shannon y. Bcadst^eetC') a teni^it 
f<^. life,, with, a power qf ieasingt en^erMiSito an agi:«^^^ 
n^pot to^yantaleape in conformity to hi/s pfiWf^jA »ido 
Lq^d H^desdale deqidedf ^t this wa* notj:i)iadiQg^ 
op theremawder-man... : ; - . . •. \x- U. 
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It is said to have been several times (leterminjed vfk^ 
equity, that if ope has power to makQ leas^ for,J;en., 
years, and he makes a lease for twenty yearSj^siMi,, a 
lease is good for ten years (*) ; but it may be doubted 

whether such a lease would be supported in the 

^ •-■ -'-■ j'- .- -^ ' . ^ - . ■ 

<0 1 Sch. and Lcf. 62. («) Pawcy v. Brown, 1 Ch. C%. 23* 
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present day^ untesg it was made in favou/ of persons 
who ape peculiarly the object of the protection. of a 
court of equity, namely, creditors, of purehaserft for 
valuable consideration without notice. 

On this principle^ where a person having a power 
to make leases for twenty^ne years in poasesfiiony 
made a lease for twenty-one years, to begin at a 
iutlire day, it Was supported in equity, because it 
Was in trust for the payment pf debts. (') 

In a case where a man made a voluntary settle- 
ment on his son for life, and after to the son's first 
and other sons in tail, with power to the tenant for 
life to make a lease in possession for ninety-line 
years, determinable on three Kves ; the aon having 
made a lease to his fitther in trust for one of hw 
younger chikbr^, but not pursuant to the power, it 
was nev^heless decreed good, and taken to be a lease 
made by the father after a voluntary settlement. (*) 

In the case of Sayle v. Freeland('), Lord Not- 
tingham said, that where he declared there was 
a great difference between a power which one re- 
served of disposing of his own estate, whidh there- 
fore deserved all the favour imaginable in expounding 
it ; and a power created in favour of one who is not 
owner of the estate, which, inasmuch as it tended to 
charge the interest of a ihird person, ought to have 
the strictest construction. The case of Gooding v. 

(') Pollard T. Greenville, 1 Cb: Ca. 10. I Ch. Rep. 185. See 
Edlin ¥. BftUefy, 2.Lev. 1S2. 

f ) Geoding v. GeodBag, 1 £q« Ca. Abr. 342, 
(0 5} Ve^tr. 350. 
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Gooding (') is aot precisely the case of 04e reserving 
a power tp dispose of his own estate } but the fa^tber 
was privy to the mals^g of the lease,. and had notice 
that it was not pursuant to the ppwer which he 
hinjaelf had created. 

In a case Q)^ however, which appears to be the same, 
nearly, as that of Gooding v. Gooding, it was said, 
» that where a power is created by the act of the party, 
there, in the case of a purchaser, or a provision for a 
child, although the power should not have been strictly 
pursued, equity would help it ^t least to make it good, ' 
so far as it might have been good if duly executed. 
Where both the tenant for life and the remainder-man 
are volunteers, and equally the object of the bounty of 
the person creating the power, the execution of it 
must be taken strictly, because it cannot be the 
intention of the grantor to be more favourably to 
one party than to the other; but where the exe- 
cution of the power goes in diminuti<m of the interest 
of a thir^ person, who comes in for a valuable con- 
sideration, it deserves still more a rigid construction ; 
nor d.oe3 it appear that a court of equity will make 
any diflerence "wh^ e the person cbuming uqdej^ the 
power is a purch^ser^ for va}uabjie cowideration, if 
the. other happens to be so too. (0 

If a tenant for life makes a lease for years abso-^ 
hitdy without any authority, or having a power. 



(*) See preceding page. 

C} Anpn. 2 Freem. 225. Fothergill v. Fothergill, ibid. 257. 
(3) Jenkyns v. Kemyss, Hardr. 395. 1 Ch. Ca. 103. 1 Lev. 239. 
Evelyn v. Evdyn, 2 P. Wins. 659. Campbell v. Leach, Arab. Ho. 
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does Hot pursue it^ this lease is itblolatefy vdd agi^ltt^ - 
the remainder-man, and no acceptance of rent or 
other act short of a re-execution by botb the lessee' 
and the remainder-man/ can entitle the kssee t& 
continue in possession after the death of the tenant'' 
for life for the residue of the term ; because tiie lease- 
is absolutely void, and there can be no confirmatie^ 
of an act which is void. (') ^ * 



»,- 



Accordingly, in the case of Ludford v. Barber (*)>•' 
a lease having been made, naming both the tenantv 
for life and the reversioner, but the reversioner, on 
account of infancy, not having executed the lease at 
the time it was made, although after the death of^ 
the tenant for life, the reversioner, being of fuU^ag^* 
executed the lease, and the lessee accepted this exe* 
cution as a confirmation, it was held, that this 
execution was not sufficient to bind the lessee! after- 
the death of the tenant for life ; and that to entitle 
the reversioner to bring an action of covenant^ th^ 
lessee should also have re-executed the lease after the 
death of the tenaqt for life. 

. •■'••■ 

The case, indeed, of Goodright v. Stmhan (^)se^ii8- 
contraiy to the cases already cited ; but there afipeaffs 
to be great room for a distinction. A mcnrtgagebadbeen 



(>) 3 Salk. 4. Doe v. Sandham, 1 T. R. 705. Doe r. Lady Cavaa^ 
5T.R.567. Goodright v. Wjnne, Dong. 52. ttoe r. Archer. 
1 Bos. and Pull. 531. 

(^) 1 T. R. 86. Ca Litt. 231 a. Salter y. Kidgley, Garth. 76. 
per Lord Holt. 

(3) Doug. 52. n. Cowp. 20 1 . 
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madei 9f a £6tme-<}9T9rtrA estote is the form .of a lease^ 
by heF wdher husbfrnd; 2&g;t the hu6band'!s tleafth^ the 
deedbjeixig ia the haiub of the mortgagee^ the widow- 
dj^cted die tenaiite in possession to attorn to the 
mcHl^ag^e^ and did not question his possession for a 
gr^t number <rf^ years. Lord Mansfield said, the 
coiirt wwe all of<opinion» that the conveyance in 
this case, although in the form of a leaae» was tin 
substance a mortgage, and not being within the 
reason for whidi leases by a feme covert are held^to 
be^opijly voidable, wasr absolutely void* THht eouM, 
however, thought, that the acts done by die wi^w; 
the deed beii^ in the posseasioii of tiie mortgagee^ 
amounted to a re^ielivery,. wfaieh, without re^execK 
tio% ii equivalent to a new grant: ■ . * * — «*:r: 



( > 



♦» '• f '-^^- 



in the case of Doe v^ Butcher (^), tenant for USe^ 
witlftMit any authority made leases- for years, 'and 
jd%er Us death the lessee paid rent for setreoU^ yeari 
to the ^remainder^man ; but the court held thr^lease^ 
void, ^ and tmore ' particularly because the remainder- 
man was ignorant of his rights. 1l\ss^ reporter make& 
a query, whether relief might not be obtained in 
equity, and refers to the case of Stiles v. Cowper (f) ; 
bttt'tit^ was tfa^ case of the defective "executkn^ et 
a fornix wfaich comes naturally within the rule above 
laid down ; but if the courts of equity should give 
relief in such cases as Doe v. Butcher, it would be in 
efiect to'creite a power. Neither can a court of 
equity give relief in cases in which a condition pre^ 
cedent has been aonexed to the power, aqd .the con- 

(') Doug.52. 3Att6??. 
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dition has not been performed, or is becoine im- 
possible. (0 

The reji^eip.t of rent by the remainder-maa or re« 
versioner, upon a void lease by tenant for life, is 
evidence to be left to a jury (^a. tenancy from 3rear 
to yaar^ and therefore, it sterns, may entitle the 
tenant to silt months notice to quit (^) ; and if nt> 
other tenancy appears, it will be a presumption that 
it was a tenancy from year to year duri^ the period 
for which the rent was received.- In GoodUtii^ 
v; Prentice, Gould, J; is said to have ruled liie 
coDtrary at nisi priM; but it has been said by Lord 
Kenyon, that ever siiice the year^^book, 13 Hen. VIII. 
15 b., a general occupation had been considered ail 
occupation from year to year, and he thought the 
otee of Goodtitlts v. Prentice coftild not be *iset up 
against 4he auUHmtiefi^ and the justice of tRe ease. 

In the case of Roe v. Prid^aux Q}i upon special 
verdict* it was contended^ that the pjdnciiiie upoa. 
which a tenancy from year to ye^r, wast implied . waa» 
that the rent was a compensation for the land ; and 
therefore, since the antient rent boTQ no proportioa 
to the rack rent, no tenancy could be inferred^ 
because the antient rent was no compensation for 
the value of the land. The case of Right v. Saw;*- 
den(^) was cited as an authority for this positioa;. 

(0 See Mansell v. Mansell, ChaQcery 1757. Reg. Book, B. fol. 

504. 1756. Wilmot'sRep. ^ 

(«) Boe r/Ward, 1 H. Bl. 97. Doe ▼. Watts, 7 T. lU 8S. Good- 
title v. Prentioe, 7T.R. 84. • 
"(3) 10 East, 163. Doe ?. Rawlins, 10 East,' 261. 

(4) 3 East, m* 
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^vfaere on a special case it appeared that certain 
copyhold lands were demised to A. for the liv^s of 
B. and C. ; after the death of A., B. was admitted, 
ai)d died ia pos^essioa of the premises, having paid 
th^ reterved x'eot during his life. His widow was 
held txot eiititled to her free btfnoh, because he was 
a mere cestuifue vie^ neither did the payment erf 
rent icceate a tenancy from year to year, so as to 
ei^tit)ie her to notice, becauiie the payment was not 
mad^ as betw^n landlord and tenant; but it ex- 
pressiy appeared, that' there was another tenancy, 
which was not void or unexpired, on account of 
whicb B. had made the payment. Lord Ellen- 
bofough, C. X observed, thatthe case of Right v. Ba;W- 
den waa on a specSal case, not a special verdict, like 
the principal one } and aa it was obvious, ti[iat the 
jury must have been directed to draw a conclusion 
against a tenancy from year to year, the court might 
not have thought it necessary to send the case back 
to have that conclusion drawn; but the principal 
case was upon a special verdict, and if what the jury 
had fonnd were evidencci and sufficiently material not 
to be rejected as surplusage, the court could not 
draw the conclu^oto of fact'therefrotii, however palpa- 
ble thdt coodusiofi mj^t be. ' As to dierdis^ropbrtion 
betw^ew th^ ret^ and- the vahe, the verdict did not' 
eaaUe the epurt to saiy" whfitt tfad.t dispi^ortion wM 
duripg the peiiod for which the irot #as' received, 
because it oidy found what the value was at the time 
of the verdict ; but if the disproportion during the 
time for which the rent was received had been ever so 
clearly ascertained, the court coqld not act upon it, 
because it would only furnish ground to induce a 



1*6 Q^i»^/il%^^4^Sf»^|P« CCWI. 

4iayi to jkci4» «g»i9Bt ^tmmfi '^V^^- ledript rf m 
jMiKt is «oom Qin()e9C6i of a (U;a«n<^} ii|H» M^ 
evktemie it is paoiiluMriy Ae>fi1kviBap (^t» juffy «tto 
4ec»de, and tbAiiili 4bey:Woiil4 prctebfy ffeenivis « 
very strong direction to d^oide ^^g^t ;a ttwwey, 
they only could decide it. Unless, therefore, the de- 
ftuchmts m6}M coflsi^nt iomrike ivUPSnttk 4heRl|Mfiial 
veidict ev«ry fket #ht<ift' eoxdid<^tll& deMMd^W^ 
endeiic« i^a teira&cy ttSm y^sttP^W yiear, dte ^eOast 
wereof ^<ipMm thM'Uiertf fitCM bi^^fttMlilrdi'dlrMftMk 

If a teaaat ^nr^ life nwkds aobaae/wfaiclr m*9MiA 

Ugainst the TevBaitider*man^whojdiicept&t9mU cu)4aw 
sonttB other aot -trfiioh ^ny ^ooHvwt iti into a' tantmp 
6ma year to yeai^ thet^naaejr vitt be igtudttd fajrute 
tetms^ of the leaae, and mib 0xpffefiivllii tl» ttid 
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SECTION THE FIFTH* 



On Cammati JObpu> I^ase$ made Iff Oopyholden* ^^^ 

It has been already obsenred, that i^ teao» itMiMMr 
licence is'a cause of forfeiture in all cases, \iMtfptM 
that of an kifant ; tbe estate of a femeM^mb iMirv 
titled tor siottlar {irotecdon ; and therefote^^tftii^^ 
a lease at^te c omuiatr iavof her copyhdki lands by 
her husband, is w cause of forfeiture diirilig the dOver^ 



O Sec Roc V. Ward. 1 H. BLfi7, Jlocr, Welter, 7T/R.47, 
See Taylor r.aeod, Comberb;3S8. ' -' ' -. 



iway entaf «nd avoid tbe leiau^e after the 'ho9biiu]^ 
iSii&ig&ki saxd puj:ge ibe ftrj^iture, l>eeii)}w fi» husband 
txiS^tiit forft^ io«e than he %oiiId graBt^ wbi^ 
*ai1mt four hia owft ^ilfe.('> 



' C ^ -J» ' 



made m^mimfj^ or tgr parol ; ilt ifiQ e^UAlly cause a 

finsfestine, iC a cQ0(ifX)P» law lat^ ijesi: ac^miUy pa^s^s» 

tltt^ii% Jf <ibe Imm hBV» a cenfiiQ fave^oi^g: and a 
certaia end Q). Neither can a copyholder by wjiy of 
iiioi9amt:oteji^a^ or leases* aoniiaily re* 

mMable^ pfeveQt the: forffiitwe. of his estate, if in 
<)pii8tra6tiaii of lasrrauch oovenapts and efiecutory 
,^olaiaiu^ ^eflfoqt leases .nqt yr^anted by this 

..c^iistom,. ^Ad made,, without . licence (% Therefor^, 
;when.a copyholder fpr Ufe made a lease by indentwe, 
dated on a certain day^ fpr a year from that date» 
ybich ¥ras warrante4 by the custom; and on thj9 
same day he made a second lease to the same pajrty 
for. a year, to commence two days after the first leat^ 
shpuld expire i and he made a third leasq, to cpiq- 
^nce in the same way two d^ys af^r the second 
^0i4d expire V it w^ held, that the^ three l^^es 
^PH«»5ii^ QI»ftt««tii;Q.«o|;i3fcnjict, and so fqr t^ree yc^^ 
j5pd:^i.^ieis^o^^^^ by .the cwtiMPt ^Wcjti 

mmoit oi^y ta a^ow gf . lea^^ in jpossession, and n^t 
ht > wntfsion (0* • So, . where a copyholder, who by 



OV •awrmi y. Smith, Cro. Car. 7. 2 RoIL Rtp. 344. 361 .' Head 
▼• Cbaloiier, Cro. Bliz. 149. 4 Rep. 27 a. 
O Bast ▼. Harding, Moor, 393. Cro. BUa. 4jW. 
(3) Riobardt T*^ SM]v 2 Mod* 79. 
(^) Matkewv ?* Weston, Cro. Car. 233. W.Jon. 249, 

Z 
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the custom could make a lease for a year only, made 
a lease by articles of covenant according to . the 
custom, excepting the last day in the year, et sic de 
anno in annum^ excepting the last day in every ye^, 
for his own life ; this was held in law to be a lease, 
and consequently a cause of forfeiture (*). But it 
seems that a copyholder may demise for a year, ac- 
cording to the custom, and covenant that the lessee 
shall enjoy the land for another year after the iSrst 
shall* expire, et sic de anno in annum for ten years 5 
for the lessee has only a legal estate for a year, and 
it is clear that the covenant is meant strictly to 
operate as a covenant, and not as a demise (^). It has 
been determined, moreover, that such a covenant will 
be decreed to be specifically performed by a court qf 
' equity, and that the request to renew on the part ctf* 
the lessee is not of the essence of the contract, t£ it 
appears that a certain interest, similar to an estate 
for years at the common law, is intended to be trans- 
ferred. It has been suggested, that in such a cove- 
nant it would be better worded, <' to permit and 
sufier the lessee to have, hold, and enjoy ;'' for a 
covenant in that form, even of a freehold, will not 
amoimt to a lease ; because the words *^ permit an4 
suffer " have been said to shew an intention that the 
estate is still to continue in the possession of him from 
whom fht permission is to come. (^) 



(') Luttrell V. Weston,, Gro. Jac. 308. 1 BulsU. 215. 
(0 Lady Montague's case, Cro. Jac. 301,* 1 BubOv 190. 

(3) 3 Bulstr. 252. 1 Roll. Abr. 848. 2 Mod: 81. SeeBac. Abr. 
Lease 1. 6. ' 



Sect v.] not. Parties to the Conitaet. 339 

If a copyholder makes a lease at the common law, so 
as to incur a forfeiture, and the lord of the manor dies 
b,efore entry and seizure for the forfeiture, the cause 
of forfeiture does not descend to the heir (') ; neither 
can the remainder-man or revei*sioner take advantage 
of it, because 'the cause of forfeiture was before, 
their time (*). So, if the lord, after a lease for years 
without licence, makes a feofiment or a lease for. 
years, of the freehold of the copyholder to another, 
the feoffee or lessee cannot take advantage of the 
forfeiture, for the lease or feoffment of the lord be- 
fore entry, is an assent in the nature of confirmation 
of the copyholder's lease Q). So, acceptance of rent, 
or any other act of acquiescence on the part of the 
loird, with notice of the forfeiture, will be a confirma- 
tion, though subsequent to the lease. (^) 

' A licence, as has been before mentioned, is merely 
a personal dispensation of the forfeiture, and this 
dispensation being good for one moment, is a dis- 
pensation for ever ; a licence, therefore, it is said, 
may be always granted by the lord for the time beii^, 
although he should be only tenant at will. (0 

^ , 

According to Lord Coke f ), a steward of a manor 
cannot, virtute qfficii^ grant a licence, though in full 
court, and in the name of the lord ; there must be 



O Palm. 416. 1 Mod. 200. iBuistr.lQO. LuD¥.226i 25id.8. 
Salk. 186. ., . 

(i) Co. Litt.53b. ^ 

(*) Penn v. Merival, Oweui 63. Corn wallis's case, 2 Vent. 38. - 
(^) See 1 Keb. 15. perTwisden^ J. 
(s) Watkins copy, tit. Licence (*) Co. Copyh. §44. tr. 101 . 

z 2 



expTi^ wtfrdlB in bis paterit to enable \aA ^ do nd^'or 
It special authority from the lord, or a ^artkiulaf 
eudtom. This doctrine is also adopted by C. B. Q^ 
bert, in his treatise on tenures (') ; but accordin^^ to 
Mr. Watkins, granting the law to be with Lord 
C(&e, any acft of ^e lord, br even tacit aeqniesoeoee 
6tt his part after the grant of sudi a licence' bjrtlie 
steward, with notice, would amount to * confirmt* 
ticm ; 85 if tBe ford signed th^ court book in wMch 
an entry of llie licence had been made, or Tecebrad 
the fees on the licence, or any simitar circumstance ^ 
besides, adds Mt. Watkin^, the cc^yhotder apjH^ing 
for such licence in fuS court n surely not obtiged to 
6rkve oyer of the steward's appointment (*) 



The lord may grant a licence on a'condition fp^ 
cedent, as it wiU not properly operate as a Uaeoee 
till tkt conditwu is perfiirmed y but he canftot grant 
a^licence on a conditkm sabaequeat, as he gives no- 
Aing, but mdy d^ienses with the fi>rfeiture» Ae 
09BditikMi subseqaent would be annexed to aaotlier 
ptaKm^s estate, becaoae the estate passes from Ait 
copyholder, and thn the lord has no autfawity i# 
do ('). So neither can the lord by his licence djl^ 
pense with a condition annexed to another^s estate ; 
ndy then^ore, if tibe lord Koenses a tenant in tailrof 
a copyhold to demise for years^ a lease by the tenant 
in ttt3, accordifl^y, will not t»nd the issue in tail ; 
for a licence is only a dispensadoB as to the lord^ 
which passes no estate; it only enables the' copy- 

O CKlb. Ten. 333. Kitch. 85. cootm. 

(0 WibAeI, Copyh.iiioence, ad lod notie. '- if)¥^. 105. 
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. :]jf tbeiord fiit» into 99 agijMOOu^vit 4i> grant a U^. 
cmXp eyiitjF Avffl compel faiiA to perform Us ;^;oai>* 
aMDt(^>$ 80b whece there was a custom that .09 tl]^Q 
pa)rment of ten years reol^ the lor4 ^houl^ lic^mie 
£or mnety-mne jean^ aqd w case he shoiuld refuse 
timt ihe tenant might lease without a lic^oK^e, it was 
hakl.to he a good custom* (^) 
* • •' . • 

V. Asalicence is an e&pressauthari|y from the Jkvd.te 
doa particular act» it must not only be executed in hi^ 
lifetime, or during the contmuanoe of his estate in tiie 
manor, but the terms of the Ucence must be strictly 
fMifsued ; for where a cofiyholderdoes an act iacon^ 
intent with the custom^ by the immediate authority 
4(£ the lonl,' the intesftien dT the lord can only be 
jisQertniied by the fvedse terms of the anthbiily 
g^cB*' if, thesefone, the ci^hdder, having a E- 
oenee Id leaae firom Michaelmas iaat, demises ftcMi 
nesBb CJhsistmaa, this lease wiH not be authorized by 
DheJieeBoe (^) : », 3f m enpyhdder in fee has it 
llidbiiee>todeadm'farydianifhe»b anabi- 

Btthite-deauae far yaan ss Bot.goad; but if he vece 
teiant ibr..iife onty,. it mould fae..atherwise, becaaae 
the condition WKiuld be implied^ as the lease eonld 



(^) Hui\gerford v. AusleD, Niels. Ch. Rep. 49* 
{fy €hrofe ▼ , Briagei c i ted as i rt Lj il fl ged mPerplyy ▼. JU g iagha n ir 
2 Keb* 344. 
^) Jacbpn •▼• IVeale, C!ro. E|iu. 396. 
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endure no longer than his life ('). If the copyholder 
has a licence to lease for twenty-one years from Mi- ^ 
chaelmas, and he makes a lease accordingly, a con-- 
current lease, to commence from the same feasts 
would be a cause of forfeiture, because the licence 
is satisfied by the first lease (') ; and yet it was 
doubted, because the second lease could only be good 
by estoppel, and the lord was a stranger to the es* 
toppel; but Anderson, C.J. thought that it was a 
forfeiture, and said, that where a copyholder made 
a lease contrary to the custom, this would cause a 
forfeiture before the entry of the lessee. In all these 
caises, forfeiture is the consequence of the deviation 
from the terms of the licence ; but if the licence is 
to lease for five years, he may lease for three, or any 
less time than his licence specifies. (') 

A licence expires with the lord's estate who 
grants it ; all acts, therefore, done in pursuance of it» 
have no validity beyond that time, and leases made 
under it, consequently, are void against the succeed--' 
ing lord (*) : but since the lessee, under the licence, 
has a common law interest, it may endure longer 
even than that of the copyholder himself; for, in the 
case of an escheat, the lease is good against the lord 
who granted the licence, though void against him in 
remainder or reversion. (*) 



(■) Haddon V. Arrowsmith, Cro. Eliz. 461. Woriedge ▼. Ben- 
bury, Cro. Jac.436. 

C) Moor, 184. pi. 329. \ (?) Cro. Jac. 436. 

(^) Petty ▼. Evans, 1 RoU. Abr. 511. Muni&s ▼. Baker, 1 Keb- 
85. Watk. Copyh. Licence. 

(') Turner ▼. Hodges, Hutt. 101. Litt.Rep. 233. Co. Copyh. 
S 34. tr. 72. Watk. ubi supra. 
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The tenn created by a copyholder in pursuance of 
his licence, being a common law interest, may be 
assigned without any farther cpnsent or licence o£ 
the lord. (') 



-" ■^^<*«M 



SECTION THE SIXTH.V 
On Leases of Charity Estates. 

With respect to charity leases, where the trustiees 
have usually the legal fee, no precise rule can be 
laid down as to the mode in which they should be 
•made. Trustees of charity estates may make leases foir 
any number of y^ars ; but if they are unreasona,bly 
long, without any circumstances to shew that they 
were made in the fair management of the estate, and 
for the benefit of the charity, they will be set aside 
by the court of chancery as a breach of trust ; it has 
been determined, therefore, that the trustees- of a 
charity cannot make a mere husbandry lease for 
ninety-nine years, upon terms and at a rent adapted 
to a lease for. twenty-one years, and not improvable 
or capable of increase Muring the whole of that 
term(^); so, as to a building lease upon terms 
adapted to a term of ninety-nine years, a lease of 
the premises for nine hundred and ninety-nine years 
. has been considered abreach of trust, and accordingly 

decreed to be delivered up(0* So, in the case of 

J . . 

I !■!■ IIIW-1 ■ ■» I ■ »i ■■ ■■■!■ -^— ^ I I ^M^— ^W^!^. 

I 

(') Walk. Copyh. Licence. 
0) The Attorney General v. Owen, 10 Ves. 555. 
(3) Attorney General v. Green, . 6 Ves. 452. Attorney General ir« 
Griffith; 13 Ves. b^b. 
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AiX it was imposatUe to Contend that tnistMl ifinr 
aicharhy could make a ieasne wkh ceyeiMuits tut p«r* 
)>etiial renewal^ especially where no cooaidemtioa is 
flhewn equivalent to the value of the inheritaMe, 
which a lease with such covenants in effect would 
dSlEenate. A case, however, occurs in Vemon (^y^ 
iiwfaere it is stated, that a decree having been made 
^ Lord Coventry's time, for granting a lease of 
(Parity l&nds to T. S., who had been at great expenee 
MffMov<6^g1iKm, flirnmeQranineyBaTO^ fetcriSJ Bti d jie 
dfik'ttves) and ti> be 'perpetuatty renewable wittMrit 
ftie, it >sras 'decreed, t&at the lease should be re- 
lit^^ed Without Aie, but «hdt Ae rent aimiia beiMn- 
p<fiWdM4iethiie«fiteiiewaL : 
» * • . . • . , . * ' «. 

' -So, wb#re<^ wi'applioatiiNi .was made^otsat aaiibm 
lease of a thai^ty e^te, with a icdatne in the erigiMl 
ffiase. f«r taxxe «ucMSsive renewals sit the tmitff'wm^ 
%e^ta yettfs, a fine to be paid steaA ton, and if iihie 
lebeictfriddnoiliMe'set aside, to be idieved iigaiiHt tte 
copvenant for renewal j the orartttboni^t^ thatitbne 
wses riot sufficient ^oimd ftir sefctmg aside the lease 
$k6g^itiiBti far therewflSDO paiticdariiiDdtfpmicribcd 
^ leiAngf and the trustees were oidy obl%ed Ca 
Wse tienefieially f«r tli& chttity* Iliere had teKH^ 
de«^eein tb6 natter of lihe ttfaarity wbicfa dimrtadlki 
IMUtictdar ^ode of Imdng *; the Ant lease bad beili 
'made pursuant to this decMe ^ift ^may cespeet «K- 
*t!ept in the insertion of a covenant for a |iiipt<Wil 

<() I^Ves. aid. f ) i UiMiu c j Ocuwal v .HSnridii 2 Ve r s, 7 ^ . 
(0 The Attorney General t. Btliol College, 9 Mod. 410* 



.WOtewtk wivob the imittes' tftenvards ftdu«ed b 
WD« reaemiiBp <£ fwfaioh Ave still resudived* Hate 
.lespees having 'made eonatderable i0iproyemeiits»<thft 
court directed aa allowance to be made them, and 8ta4» 
^t if <tbe fiye remaimng renewals were no mokt 
iiima a reasonable satisfaction for the improvementt, 
thp< lessee must have the benefit of them, in diis 
asm* noiav^mr was shewn to the lessees on the so^ 
:ilf want of notice, for the lease recited theprefioHi 
-licMfeia the matter of the charitt, and thedeMte 
^iWeiiled the wiU wider which the trustees daimed the 
If^ estate^ and liy which thei trusts were created^ 

' MeK-lengthtif time IS JBot snffidait to induce the 
court to set aside a lease ; an^ therefore^ in Qke Ath 
tomey General v. Backhouse ('), a lease of a charity 
^estate dS»r SO.yaars was supfKurted ras to the .intsrest 
;o€f 4inb^le8see» wbere it appeared that he had .given a 
>^aif consideration^ and wkhoutnotice« except ihat^he 
Upemitefl domised were part of a cfaarity estate i and 
^aa to tfaip ongittal leasee an in<|uiry was directed to 
laecertain whether it was reasonable. 



h- - 



r jii will follow alsQ^ from the case last mentioned, 

rthat where thsere are under-lessees^ notice that the 

^estato ss.a chadty estate is not sufficient ootioe that 

4he^originallease is abroach of trust. The possession, 

tberefi»re^ of deiivatiye lessees is seldom dtsturbe^t 

.because th^ arein general innocent purchasersy and 

indwd there is not the same probability that their 

leases should have l>een obtained at an under-value ; 



0)J7VeB.283. 
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the eharity, therefore, if it is relieved against the 
original lessee, will usually be in as good a situation 
by the occupation of the existing underlessees, as by 
removing them and re-letting the premises to other 
tenants. 

That a lease of a charity estate may be set aside 
for under-va]ue if considerable, is a point upon which 
the decisions leave no doubt (') ; but in the case of 
tiie Attorney General v- Magwood(*), where the 
lessee underlet the premises at a fine upon advan- 
tageous terms, this circumstance was not considered 

ft 

as conclusive evidence of the premises having been 
originally leased at an under-value. The fine might 
be considered as partly in consideration of the good* 
will of a trade established by the lessee, and of repairs. 
An inquiry was therefore directed, to ascertain whe- 
ther the rent was fsir and adequate, distinguishing 
how much of the premium of the underiease resulted 
from the good-wiU and repairs, and how much from 
the value of the lease above the rent reserved to the 
charity. 

In the case of ex parte Skinner ('), in the mattor of 
the Lawford Charity, the present Lord Chancellor said, 
that 'he desired it might not be considered to be his 
opinion, that a tenant who has got a lease of the charity 
estate at too low a rent with respect to its actual value, 
is therefore to be turned out, if it appears that he 



(') See the cases in Duke's Char. Uses* 43. 67. and the Attorney 
General F. Gower» 9 Mod. 224. 

(») 18Ve8.315. (5) 2Merival. Ch. Ca.457. 
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liimself has acted fairly and honestly. The only 
ground for so dealing with him would be some evi- 
dence of ]f>resumption of collusion or comiptimi- of 
motive. If, for instance, the tenant happens to be a 
relation' of the trustee, that is a circumstance to create 
suspicion. It ought to be remembered, however, 
that the case of a charity estate is one in which of aU 
others the security of the rent is the first object to 
be regarded, and therefore, in such cases, the inade- 
quacy of the rent reserved is less a badge of fraud 
than it would be in almost any other instance. 

■ 

In the case of the Attorney General v. Wilson Q\ 
the only distinction from the other cases, was^ 
that the trustees took a beneficial interest, for 
lands were given to the master and ushers of a 
school, in trust for the maintenance of the school. 
The leases complained of were for twenty-one years, 
at very low rents : his Honor the late Master of the 
Rolls ' said, that the short duration of the term was 
immaterial, but that such leases were not to be 
encouraged, on two accounts ; the trustees not doing 
their duty, and the lessees getting the lands at a 
low rent. 

It is clear, that where a hospital or charity is 
restrained from its constitution from leasing for 
more than twenty-one'years, they can no more grant 
a covenant for renewal than originally grant a lease 
for a longer time than twenty-one years. (*) 



O ISVes. 51^. 

(^) The Attorney General v. The Master and Brethren of Hems- 
worth Hospital, 14 Ves. 324. 
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By a private act of the 1 Geo. L sL 2* c£4, the 
viciar of Stockton upoo Taes was enabled, i^th the 
ixmsent of the vestiyiheb, to (j^aiidbe certain lands 
for mh te«W pf jwjB^ j^d,ij»^ ao^ tf ntj, ^vex- 
aioM» or paym^Qts^ as to hun iand thmn should seem 
me^i provided 4;hat ihe yeady imt to be maerved 
(dioiddbe^.h^gb«ifejlrl^ and 

JK> fine be taken. The vicar and vestrymen leased 
Kir S|9d years. His Hooour the M aster of the\BJbll|» 
itb^ vice-chaacellor, held/ that the lease dould' not 
\fe set iskBide. , Neither W9fi the casc^ he ^obsieryed, 
analogous to charity leases, which were niere matters 
0f trmt i because, mere iengith ^af time^as not suJP- 
Juitii^ to set aaulb a jiease s^a^e under « power of .aiX 
ijiiilimkefd kind* and without ifnmd* (*) 
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GHAPTEB XHK THJIID. ^ ,. 
"€ff Leasehold Pivperfy and Term JSt Yee^i. '"^* 

IN:,enuinei^ti?ig,the diflfere?^ properties of m?n^ 
. , % yeai9» ind^^d^t of t^e notion of contrac^ 
i|; y^ be unnecesfsary . to repeat 1x^7 peculiarities 
ii^^jch have ^een already necessarily anticipatea 
AU natural persons, are in general capable of holqinj^ 
web . property, and notwithstanding the differeio^t 
statutes to restrain ecclasiiustical persons bomi^i}^ 
fiurmixi^ leases^ it seema always to have been ad- 
mitted C^)/ that Bpiritual person3 even with cur^s 
were not restrained by them from taldng leas^ aa 
property to be ajqplted to their own use and benefit; 
thifl^ however^ has been placed beyond all doubts and 
declared to be consistent with the law, by theiiecent 
statute relating to ecclesiastical persons. (*) 

Infants may take leasehold property like any othei* 
natural persons ; because the very idea of property 
conveys some notion of benefit, and there is no con- 
sideratipn of contract involved so as to render it 
necessary to protect them against an obligstfon which 
from nonage they^ might not be sufficiently Aware of« 

An terms for years to which a feme covert is 
entitled in her own nght, are» by the marriage, a gift 



i«iM«^M««»*«MV»-«*M^Pf«VB*^^q!^k>«W 



(^) See 7 ¥isr. $56. (>) Stat. 4dGee.BI. e.«4. fp& 
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to the husband; not indeed without the possibility 
of their reverting to the wife ; but the husband may 
by deed dispose of them during his life. They are 
likewise extendible for the debt of the husbi^nd; 
and if he be outlawed or attainted, they are con- 
sidered gifts in law for the benefit of the king. If 
the wife survives, and the husband has made no 
disposition of the term during his life, she will be 
entitled to them absolutely, paramount to all col- 
lateral charges created by him during the coverture ; 
if the husband survives the wife, the term becomes 
his absolute property. (*) 

So, if the wife is possessed of the trust of a t^rm; 
the husband m^y dispose of it during his life, except 
wheire the trust has'beeri created by her previous to 
the marriage^ and with his privity (*) ; as, however; 
the trusts of terms for years partake of the nature 
of choses in action, it may be doubted whether .the 
husband can assign the wife^s interest without 
valuable consideration ('). ' Tlie wife may bequeath 
the trust of a term for her separate use created 
previous to marriage, and the ecclesiastical court 
may be compelled to grant a probate of such a 
^wiU. C) 



(') Co. Liu. 351 a. 

(*) ,Sir E. Turner's case, 1 Vern. 7. Pitt v. Hunt, 1 Vem. 18. 
Tudor y. Samyne, 2 Vern. 270. Walter y. Saunders^ 1 £ql Ca. 
Abr. 58. Draper's case, 1 Freem. 29. Doyly y. Bersall, 2 Freenl. 

138. 

(^) Per the Master of the Rolls in Macaulay y.PhtUips, 4 Ves. 15. 

if) Taylor y. Rains, 7 Mod. 148. Stone ?• Forsyth, Dougl. 707. 
Fettiplace ▼. Georges, \ Ves. jun. 46. Ridi y. Cockell^ 9 Ves. 389. 
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It has been said, that marriage will not entitle an 
alien husband to a term vested in the wifei bat there 
has been no decision on this point ; in the case of ' 
Theobalds v..Duffoy(*), the subject was pressed 
upon the court by the Attorney General in behalf of 
the crown ; but the court gave no answer, probably, 
as the reporter observes, because the decree did 
not concern any right which the king might have, 
it being only to stay proceedings at law, and to 
quiet the plainti£Pin his possession. The only reason 
advanced by the opposite side why a term should not 
be a gift by marriage to the alien husband was, 
because the wife might sue and be sued as a feme 
sole, notwithstanding her marriage with him: a 
better, reason perhaps might be grounded upon the 
well known rule, that an act of law operates to the 
prejudice of no person, and consequently the gift of 
the term being a l^al consequence of marriage, 
might in this case not take . place, because it could 
only operate to the prejudice of the wife, by giviqg 
the king the benefit of the forfeiture on <^ce found. 

If the wife is entitled to chattels real in auter droit^ 
as executrix or administratrix, although her marriage 
entitles the husband to the disposition of them during 
the coverture, yet after her death, if the husband 
survives, they will hot become his property, but will 
go to the administrator de bonis non of the testator of 
intestate. Such terms, moreover^ are not extendible 
for the debt of the husband, neither are they subject 

to the consequences of his attainder or outlawry (*). 

« - ■ ■ I ■ I . I . 

(>) 9 Mod. 102. See Com. Dig. Alien, C. 4. 

C) Co. Liu. 35U. Ridkr v. Punter, CroJ Bliz.29K 
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A bequest abe of amA p iopcity withottt her fattabiMi^s 
eonsent, wiD Test it in die executor of her wifi. (*) 

Tenns for y^is, and likewise the trustfli of tenns 
£6r yean, are subject to the incident (^j<ui)t>tenancy9 
and will go to the survivor (*) ; and Huirriagf)^ ii;i thjp 
caae of » feme joint44sseey is no severance <^ th/e 
jcvntor&C) * V 

m 

■ ; : »• 

In cases of outlawry it is said^ that a lease for 
years is forfeited before any seizure j and, therefore, 
if it be sold before seizure, and after outlawry, the 
king may avoid the sale (^) : but, in this case, the 
sale must be understood to have taken place after 
office found ; for the king has no title in a chattel 
real tiH office, and therefore, if the alienation be 
before the inquisition of office, it is before the king 
has any title. Q) 

Terms for years form a part of tiie poMaal prth 
perty of eveiy testator and intestate and vest M 
assets m tlie executor or administrator by^ act of 
law. O 

" — I im • -■ ------ -. - 

(') ' Roberts on WUIs» 2 vol. 153. 

f) Bm ▼. WWaam, Buq|>. 342. 

(I) BraeebrUgeT..Goot Plow. 416. 

(4) Anon, l^ ^<^. i3§. but 8m the 
nwa. BarAlpL 

(0 SeeBrittonr. Cole» 12 Mod. 176. 

O The Ug^ interast in the aaaett is given to the eneutor solely 
for the puctwse of letiafykig the testator's debts. Weatw. 081 Rz. 
4. 8* Be eeanot devisetheoh fer if he dies^ having ommIs a wii^ 
hbeoMMortriU take them imniediatelfimn the fifit testator; and 
if he dies intssMte, tbqr will go to ilie adtnhiistrator de bonis noo. 
Thef Dsaasr ha forfeited tw his treason or felony ; they are not 



jQttterat v« Ae^ 
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It has; teen alread^y ipeotioiiecU that aacasecator 
cannot, watvie a Uxm:'y he must either wahre pr accept 
the. whole administration j and even where the ,tenn. 
is specifically devised, it will in' the first instance vest 
in the executor'by virtue of his office, for the usual 
purposes to which the testator's assets should be ap- 
plied, and the legatee has no right to enter without 
the executor's special assent ('). It has therefore 

liable to extents from the crown for his. debt; nor are .they subject 

*to his bankruptcy, S Burr. I36i>. Plow. 516. 525 b. ;" neither can 

^Oiey be taken in execiitioiiby the sHcriflPcfAa (!.* ?a. " f^r?^. J^^eW- 

,il&An, ^TiR/eb]. i Diitat)/)4^6. i.C£ilb.i:kej]ilb;2r. - fOddifgi^iw. 

(ICl^^Maett,; Cowpv 43«. ..Sftfjal^FfN.R S7f%ft., .-. ' ,,...: ^U: 

I i ;^'); The power of sel)in^^^«whi|Qb ^be exec^utor jiMiy.^xercise;^|f|[e|p 

bjefore probate, is incidjeotal to the office^ the law making the person 

of the executor liable in cases of devastavit and not tlie t\i(id ; 

\alt)^u^,' m casen of <eoltaskHvi tli« aMigJi^olthe testatoi^s^ effects 

liable for the devastavit as well as the executor.- In Equity, iMWttf > 

the fund is liable ; and the court of Chancery will set aside a coUu« 

•oive aMgnoendir: i>at before^the^tebteatt p«id» and wbtrr.na such 

, partioi^lar tmsts a^f c( l;|ie prf per^y ^^to^ require a purch^er to fijee 

to the application of the purchase money^ an assignment to aboii&l 

fide purchaser for a valuable consideration without notice Is vaird, 

Ist. — Against specific legatees. Ewer v. Corbet, 2P. Wms/IM, 

BurcingT. Stoiiard, ibirf; • Htnnble T:*Bift;'2'Vem. 4**. '-HBpo- 

P. C. 7 1 • and see - 3 Atk. 24 1 . ' i 2d.-»-Agvnfit cvodoon, i £]|iot v, 

Merriiuan, Barn. 78. S.C. 2Alic,41. 

A creditor has no lien on th^ assets. A specific Iflgttte^ haa no 
lien on the specific fuif dHiUttrfttrthe assent of the execnCB^ Mead 
V. Lord Orreiy, 3 Atk. 235. A residuary legatee haa a liuiaftei^ tlie 
debts are paid. If, from fengtb of.cimaiir otkeroirciiniifeani^, it 
iDiifbeprii»nidtbai'tfaeas8atBtlia«t'beeopBr..the <prbp^y of the 
executor, they' may be pledged oo the extcuti>r'a. «iDC9uiit« loid 
aligned for his debt. Aylesbury v. Utrvay, 3 itsr.204., Hdyle^r. 
Landon, 3 K6b;€3fl. WhMe v. Btiotb^ .4X^11'. QW.-. JSwa^ v. 
Oi(lbrd» 2 Yex. 269. l^ade^dl v. DrundmoQd^ 1 7.^ii»i:M2<;tiu«|tke 
^cases theie cited. r - * .nns. y.'iZ 

A A 
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been iSetertnined, that where the executor, before 
assent, surrendered the term, and took a new lease^ 
the legatee had no remedy exce]^t a personal one 
against the executor ; but it is said that a legatee may 
grant the term to the executor before assent. (') 

Although an executor may dispose of a term in his 
life -time, he cannot dispose of it by wfll; where, 
therefore, an executor had bequeathed a term, and, 
after his death, the legatee entered with the assent 
of the second executw, the subsequent entry of the 
second executor upon the legatee was adjudged 
good, and the bequest itself void ; neither could the 
assent be considered as a new grant, because it was 
only intended as an assent to the thing bequeathed. (') 

If a term is bequeathed to an executor, he must 
lay special claim to it as legatee, because his entry 
generally is only as executor ; but if the debts and 
funeral expences have been paid, he may be said to 
be in as legatee without such special claim, because 
he is no longer liable to a devastavit (')• So, in an- 
other case, Anderson and Periam, JJ. thoi^ht, that 
until election the wife, who was executrix and legatee 
of her first husband, should not be said to be in as 
legatee, especially if it was not alleged that all 
debts were paid ; and Anderson doubted whether it 



Q) Carter V. Love, Moor, 358. Owen, 56. Assent by feme- 
covert executrix h good, If the hnsbahd does not contcadict it^ 
Cooks V. Bellamy, 1 Keb. 530. 

(*) Branaby v, Grantham, Plow. 523. 

(0 Portmanv.WilKs; Moor; 352. Cro. Eliz. 38(!. SceGoukkb* 
129. 
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would be so even if that fact should be alleged. 
Bat afterwards it was snewn in evidence, that the 
wife and her second husband bad made a lease, re* 
citing her title as executrix ; and therefore it was 
agreed by the whole court, that this was an express 
iAzxm as executrix ('). It was also agreed in the 
same case, that if a feme executrix and legatee, be- 
fore election, takes husband, the husband may make 
election for her. If, however, an executor is the 
specific legatee of a term, and renounces the execu- 
torship, he cannot grant over the term without the 
assent of the administrator, because he has no general 
power of disposing of the property after he has de- 
clined the office. (*) 

If the devise be made to several, one only of whom 
is executor, it \» much more requisite that he should 
make a spqcial claim as legatee ; because, if his 
general entry should be considered as an assent to 
the legacy, it would enure as an assent to the others 
as well as himself, and thus make him liable to- a 
devastccoit : a legacy likewise is waiveable, and if he 
should be construed to be in as legatee by his general 
entry as executor, the legacy would no longer be 
waiveable, and the bounty of the testator would ope- 
rate only to the prejudice of the executor. (*) 

Where a man seised of certain lands, and also 
of a term of years, devised all his lands and 



(') Cheney v. Smith, 1 Leon. 215. 

(*) Broker v. Charter, Cro. Eliz. 92. 

(3) 1 Brownl. 132. See Doe v. Sturges, 7 Taunt. 217. 

AA a 
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tenements to his two executors, until the payment 

L 

of his debts and legacies, ♦ it was a question whether 
the executors took as executors or legatees, for both 
the' executors entered generally, and they severally 
sold the term to different persons ; if they took as 
executors, the' sale by the first was good, because 
one of several executors may administer alone, and 
if there is any injury done, he is personally liable as 
bet\teen executors ; but if they took as devisees, then 
the sale was good of each for a moiety of the term; 
which each had a right to dispose of : but the court 
determined that they took the land as devisees, and 
the term as executors ; for the declaration in the will 
as to the term was only what the law would have said 
without such a declaration, but the executors could 
not have applied the land to the purposes of the 
will, without the express declaration of the testator 
that they should take it for that purpose. (') 

There is no precise mode of making the election 
to take as legatees, where the executors are specific 
legatees ; but the law will imply it, if the executor 
does acts which are only consistent with the character 
of legatee : in the case, therefore, of Paramour v. 
Yardley(*), the testator having bequeathed to his 
wife the profits of the land during the minority of 
his son, to the intent that she might out of the pro- 
fits educate his children, and having made his wife 
executrix, it i^'as held, that by her entry and educat- 



(») Panncll v. Fenn, Moor, 350. S. C. Cro. Eliz. 348. See 
Dyer, 23 b. and Simpson v. Gutteridge, 1 Madd. Ch. Rep. 616. 
. (0 Plow. Comm. 539. 
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ing the children she had determined her election to 
take as legatee. 

After the death of the mortgagor of a term, the 
conusee of a judgment has a right to redeem from 
the conusee of a statute, who has taken an assign- 
ment of the term, without satisfying the statute : 
for when the mortgagor dies, the equity of redemp- 
tion of the term is assets in equity; and as the 
judgment shall be satisfied by assets in law before 
a statute, so it shall be in equity ; and though the 
conusee of the statute has taken the assignment, yet 
that shall not take away the priority which the judg- 
;nent has in law. (*) 

If an administrator mortgages the term of his in- 
testate, and makes his executor and dies, his exe* 
cutor shall redeem, and not the administrator de 
bonis non^ because the administrator aliened the whole 
estate in law, and was in possession in his own right. Q) 

The purposes for which long terms for years are 
generally created, are, as securities for money by 
way of mortgage, for which they are more convenient 
than mortgages, either of the fee or the freehold, 
because they do not alter the legal descent of the 
reversion ; secondly, they are frequently created by 
marriage settlements, or by powers under them, for 
securing jointures, or. raising portions for younger 
children ; or lastly, they are limited to take effect by 
way of devise, for the same purposes as they are 



(') 2 Freem. 90. (*) Butler v. Bernard, 2 Freem. 139. 

A a3 
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created by marriage settlement ; as also for the pay-, 
ment of the testator's debts and legacies. 

Little need be said of mortgage terms ; before de* 
fault is made in the payment of the mortgage money^ 
the estate is not absolute even at law ; and after de- 
fault is made, if the interest is regularly paid, and 
the land is an ample security for the money, equity 
will prevent the mortgagee from taking advantage of 
the breach c)f the condition, and the possession of 
the estate continues as free and unshackled as if na. 
such terra had been created ; neither will the CIr-^ 
cumstance of such an outstanding unsatisfied tenix 
prevent the dower of the mortgagoi^'s wife, as in tlie 
case of mortgages of the fee and inheritance have 
been held to do, although the mortgage term has. 
been created previous to the coverture. ^ • 

The other purposes for which terms for years aiie 
created are immediately under the cognizance of courts 
of equity. It has long been generally allowed, that no 
use, either declared or implied, can aflect the estate or 
a 'tenant for years ; but it appears, that soon after the 
passing of the statute of uses, the court of chancery 
took notice of the confidence reposed in the termor 
for years, under the modern notion of a trust. Tijese 
trusts have been modeDed by a series of decisions in 
courts of equity, so as to be completely subsei-vienft 
to equitable modifications of property j and since rt 
has been long ago settled ('), that the freehold may 
become vested under an executory devise, though 

(0 Gore V. Gore, 2 P. Wins. 28. 
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pneceded by never so long a term for years, nothjog 
seems to be wanting to make these terms th^ most 
c<mvenient mode of effecting a variety of purposes, 
which do not at all interfere with the general dispo- 
sition of the estate. 

Terms for years, which are created by devise for the 
payment of debts and legacies, as well bs terms for se- 
Cluing jointures and portioni^, are considered in equity 
as having an existence only for the particular purposes 
for whii^h they are created ; and as such terms will not 
prevent the vesting of the freehold, so neither will they 
prevent the vesting of any reversionary term of years, 
created for any other purpose, if the trust of the first 
term do not exhaust the rents and profits of the land ; 
in the case, therefore, of Codrington v. Lord Foley ('), 
where the trustee of a term of years for the payment 
of Lord Foley's debts had entered into a composition 
with the creditors for the payment of the debts by 
certain yearly instalments, Lord Eldon held, that this 
did not prevent the subsequent term for raising 
daughters' portions from taking effect to the extent 
of the surplus of the rents and profits over and above 
the yearly s\im agreed to be paid to the creditors. 

On the same principle, if a man makes a lease for 
years, or devises an estate for years (he being seised 
of an estate of inheritance), for the payment of debts ; 
if the profits of the land surmount the debt, all the sur- 
plus will go to the heir, although not so expressed (*); 
moreover, it seems to be settled, that where a term 



(«) 6 Vea. 364. (») Anon. 2 Vcntr. 359. 

' A A 4 
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is'created by will in trust out of the rents and profits 
to pay debts, the term is only in aid of the per- 
isonalty, which must be first applied, unless, the 
personal estate is exempted either by express words 
or by implication, plainly and manifestly shewing the 
intention to so exempt it C) 

A term for raising portions in a settlement should 
be inserted before the limitation in tail to the first 
and other sons ; but equity will rectify the mistake, 
by marshalling and transposing the words, if the 
limitations are otherwise . placed (*) : there, seems, 
likewise, to be an advantage in placing the term even 
before the life estates of the parents ; for, in a late 
case, a term of this kind was directed to be sold for 
raismg portions, but the sale could not be completed, 
because the tenant for life, who had the title deeds, 
would not produce them ; the term, however, being 
precedent to the life estate, an order was made to 
appoint a receiver of the rents and profits of the land, 
to be applied to the reduction of the sum to be raised 
by the sale. (^) 

• All terms for years, however, are terms in gross, 
and indeed, unless this were the case, none of the 



(') See Allan v. Backhouse, 2 Ves. and B. 65. See also Couoden 
V. Clerk, Hob. 30. Brummell y. Prothero, 3 Ves. 1 13. Hartlvv. 
Merle, ' 5 Ves. 540. Watson v. Brickwood, 9 Ves. 447. Tower y. 
Lord Rous, 1 8 Ves. 138. Maugham v. Mason, 1 Ves. and B. 418. 
.1 Ball and Beatly, 312. BooUe v. Blundell, 1 Merival, Ch. Ca. 193u 
See further, as to the exemption of personal estate from payment q( 
debts, B.irke V. Jontis, 2 Ves. andB. 275. 

(•) Uvedale v. Halfpenny, 2P. Wms. 151. 

C) Bristock v. Mansell, 3 Madd, Ch. Ca. 47, 
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rules which have obtained m equity concerning them 
could have any effect. After the trusts of such terms 
as have been just mentioned are satisfied^ if there is 
no proviso for cesser, the legal owner is in equity 
affiscted with a trust for the owner of the reversion or 
inheritance, and they are' then denominated terms 
attendant upon the inheritance. 



SECTION THE SECOND. 

Qn Executory Bequests^ and Ldmitations of the Trusts of Terms. 

If a term is Revised generally to any person, or to 
him and his assigns, the whole interest in the term 
passes, and no words of limitation are necessary to 
make it transmissible to personal representatives. 

It is nearly upon the same principle, that it seems 
to be settled, that there can be no such thing as the 
remainder of a term in the usual sense of the word. 
All the old cases (') establish the rule, that a term is 
one entire thing, and that if it' is given away for ^n 
hour, it is given for ever. The only way, therefore, 
in which a less interest can be carved out of an estate 
for years, is by underlease, in which case the 
privity between the original parties remains the 
same, and none will be induced between the original 
-lessor and the underlessee; it is true, in this case. 



(>} Green v. Edwards, I Leon. 2 J 8. Moor, 296.. 1 And. 25S 
Anon. 2 Leon. 200. Moor, 247. 
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that the reversion or remainder continues in the first 
lessee, but that has reference only to the seccmd 
contract ; whereas until the original privity of estate 
ifl substantially assigned over by an assignment ef 
the whole term, the whole term remains in the ori<- 
ginal lessee for all the purposes of the primaiy 
contract. 

In every case, consequently, any limitation over 
can only take effect as an executory bequest, or the 
limitation of the trust of a term, which is governed 
by exactly the same principles. (') 

If a term, therefore, is devised to A. for five yeare^ 
with remainder over to B* ; strictly speaking, the 
whole tcffm is in A. diuing those five years, and the 
privity of estate between him and the reversioner is 
as per&ct for the time as if the absolute interest had 
\i^VL devised to him ; but in consequence of the 
rules of law, which &VQiur the intention of the testator, 
the bequest over, whether vested or oontingent, will 
take effect jtt the time appointed by the will, and is 
transmissible to or^cefientativeB, though the seceod 
devisee shcHild die before it takes eflfect in po^ 
session. (*) 

In the early cases Q\ the nature and qualities of 
an ' executory bequest over after an est^e for life in 



(<) Aniner V. Luddiqgton, And. 60. 3 Leon. 89. See Plow. 5i 9. 

(*) Sherriff V. Wrotham, Cro. Jac. 409. Kingalader v. Courtney^ 
2 Freem. 238. 250. 

(^) Prince v. Almory. Moor, 83 1 . Price ?. Atmore, 4 Leon. 24& 
which has been denied to be law b <]ro. Jac. 519. 



Sect IL] and Terms for Years. 368 

a term, were not clearly ascertained ; and it was con* 
sidered an interest of so precarious a nature, that it 
might be barred by the alienation of the first taker. 
But the law on this point seems to have been settled 

« 

by the resolutions in Manning's case ('), which were 
directly, sanctioned by the approbation of the court 
in Lampet^s case. (*) 

The resolutions in Manning's case were ; 1 . That 
if a lessee for years devises the use or profits of the 
land to one for life, with remainder over, this re- 
mainder over is good as an executory bequest. 
2. That the first devisee after the assent of the exe- 
cutor cannot bar the remainder over (^). ^3. That the 
assent of the executor to the first devisee will enure 
to the other. 4. That if the executor is the first 
legatee, and enters generally, he shall not be sup* 
posed to be in as legatee without some claim as such, 
although the testator's debts are all paid (*). 5. That 
such a possibility is not assignable to a stranger during 
the life of the devisee for life. 6. But that such a 
possibility, though not assignable to strangers, may 
be released ; first, to him who lias the freehold in 
deed or in law ; secondly, to him in remainder or 
reversion ; thirdly, to privies. 



(0 8 Rep. 94. 

(^) 10 Rep. 46. See Moor, 249. Foster v. Brown, Moor, 758. 

(3) See aoc. Dowse v. Earle, 3 Lev. 264. S.'C. 2 Ventr. 117. 
The case of Child v. Baily, Cru. Jac. 459* is contra ; but this case 
has been denied to be law in the Duke of Norfolk's case> 3 Ch. Ga. 1. 
andSalk. 225. 

(^) See ante, the preeeding seetifD. 
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Lampet's ca$e(') was adjudged in pursuance of 
this last resolution ; for the case there .was, that a 
term of ^,000 years had been devised to A. for life, 
remainder over to B. a feme sole in tail ; A. was also 
executoi^ ; B. married, and she and her husband re- 
leafied to A. ; it was held, therefore, that the release 
had extinguished the whole of B.'s interest. 

None of the resolutions in Manning^s case seem to 
have been over-ruled, although in effect the two latter 
are no longer of much importance, since it is clearly 
settled, that the assignment of such a possibility * 
during the life of the devisee for life, is good in 
equity, if made to a stranger for valuable con- 
sideration (') ^ and that it may be bequeathed, waa 
determined in the case of Wynd y. JekyU. (') 

it has been said (^), that the limitation of a term to 
several persons in remainder, one after the other, if 
those persons were in being and particularly named, 
could in no wise tend to the entail of a chattel, or 
creation of a perpetuity, but that a limitation of it to 
a person not in being did Q) ^ and that where any 
person had the trust of a possibility in remainder. 



(0 10 Rep. 46. 

(*) Theobalds V. Dufiby, 9 Mod. 102. 2 £q. Ca. Abr. 86. la 
Domo Proc. 1729, 1730. ISee 1 P. Wm8.674. in tbe note. S.F. 
Walmfltref ▼. Taofielii, ICh.Rep. 29. 

(3) 1 P. Wmfl. 572. Qiuere, whether an alien husband can dis- 
pose of such a possibility, the property of the wife, as a choae in 
action ? Theobalds y. Dufiby, 9 Mod. 102. 

(^) Goring V. Bickerstaff, 1 Ch. Ca. 4. See post^ 366. 

(5) See Blandford v. Blandford, Moor, 758. 
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he had good power to declare and make a disposition 
of the trust of such a possibility ; but that the limi«^ 
tation of such remainder in possibility of a chattel 
real to the heir of the person limiting was a void li- 
mitation, and that the estate in interest did revert to 
the person so limiting it. The first part of this 
judgment seems to be rather undefined^ and too 
general in its expressions to be exactly correct ; but, 
within the limits to which the subsequent part con* 
fines it, it seems to be true. 

So, where A. devised a term to B. for life, re- 
mainder to C. for life, without saying any thing 
more, it was held, that the residue after tiie dearth of 
C. wthin the term should go to the executors of A.-; 
for, although a devise to C. generally, or to C. and 
bis assigns, would have given the whole estate in 
remainder to C, yet, since the devise was expressly 
for life, there was no reason why the residue should 
not remain in the executors of A. (') Nevertheless, 
where there was a devise of a term to A. for life, 
remainder to the heirs of A., although it was held 
that this could not go to the heirs of A., yet, since 
there was an intention on the part of the testator to 
part with the whole term, it was determined that it 
should go to A.'s executors (^). It was admitted at 
the same time, that by proper words the term might 
be limited to the heir of the body of A., so as to give 
the enjoyment of the rents and profits to A. for his 
life only. 



(0 Anon. 1 Freem. 272. 

0) Davis V. Gibbs, 3 P. Wm«. 29. 
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Upon the general proposition mentioned in Goring 
v.Bickerstaff(')t viz» that an executory bequest of a 
term to a person not m eisse is void, Mr. Feame ob* 
serves, that this point has long ago been settled to the 
contrary; and he adds, that it is certain that any 
executory devise is good, whether to a person in esse 
or not, if confined to take effect within the limits of 
a life or lives in being, or twenty-one years afler* 
wards. (') 

It seems formerly to have been thought (^), that 
if a term was devised to B. after the death of A., it 
did not give an estate to A. by implication ; but tius 
has been overruled; andinKoe v.*Summer8ett(^}, 
Willes, X said, the cases dted to the contrary were of 
tittle consequence, and that in the present day a 
term might be devised by implication. 

It may be necessary to remark in this place, that 
if there is a bequest of a term for life, Mrith remainder 
over, an assent by tlie executor to the grant for life 
is an assent to the.riemamder over, even where it is 
made after the death of the remainder-man in the 
lifetime of the devisee {or life, and is sufficient to 
transmit it to representatives. Q) 

A t^m, properly speaking, cannot be entailed, for 
where it is given to one and the* heirs of his body, it 

— — *— T* '• --■■ > »-^ ■--_ -. 

(*) See ante, page 364. 

{*) Feame's Ex. Dev. 495. 6tb ed. See Blandford y. Blandford. 
Moor» 846. 

(3) Raymanv.Gou|d, Moor>635. HortoD v. Horton, Cro. Jac. 74. 
(«) Roe ?. Summersett* 5 Burr. 2608. 2 Bl. 692. 
(') Southward T^ldSllard, Mftrch. 137. 
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ia settled that this is an absolute gift of the whole 
torn to the first taken The first taker may dispose 
of k as he pleases, either hj deed or will j and if he 
^ees not dispose of it, it will go upon his death to 
his personal r^resentatives. It will foUow, likewise, 
that it cannot revert to the donor upon default of 
istoe of the bodj^ of the donee, as m the case of the 
mtails of freehold estates of inheritance : a distinc- 
tion, indeed, was taken in one case ('), between a 
devise of a term m. gross and a term de novo out oi* 
the inheritance, and it was said, that in the latter 
case the term would not endure longer than tibe 
devisee had heirs of his body, yet it appears that 
this distinction has been repeatedly denied. (^) 

The courts have not shevm themselves inclined to 
ndse estates tail in leasehold property by implicaticHi, 
and the great diffidence between the nature of free- 
hold and leasehold property afforded them a reason- 
able ground for so doing ; the reason, Lord Maccles- 
field has observed (^), why the devise of a freehold to 
one for life, and if he died without issue, remainder 
over, has been determined to be an estate tail in the 
'tenant for life was, because Hs^ intention of the 
settlor was siq>posed . to be in favour of the issue ; 



O Leonanl Lovie's case, 10 Rep. 87* 

(*) Bargis ?. Burgis, 1 Mod. 115. The Duke of Norfolk's case, 
S Ch. Ca. 30. See also Fearne Ex. De?. 461 , 462. 6th ed. and the 
csaes, Grig v. Hopkins, 1 Sid. 37. Fereges v. Robertson, Bunb. 
30 U Burford y. Lee, 2 Freem. 210. Felham v. Gregory, 5 Bro. 
P.O. 435. Finch V. Tucker, 2Vern. 184. 

(') Forth ▼. Chapman, 1 P. Wms. 667. See StudholnieV. Hodg- 
son, 3 P. Wms. 304. Hughes v. Sayer, 1 P. Wms. 534. 
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but a devise to one of a term of years, and if he die 
without issue, then over, could never have been so 
interpreted, because such. words could never have 
been supposed to have been inserted in favour of 
issue who could by no construction have it. 

In the case of Forth v. Chapman ('), the freehold 
and leasdiold estates of the testator were limited by 
the same clause ; and Lord Macclesfield said, that it 
was reasonable enough to take the same words as if 
the clause h^ been repeated in diferent senses ; 
viz. the freehold to A. for life, and if he die without 
leaving issue, then to B., and the leasehold. to A., and 
if he die without leaving issue (living at his death), 
then to B., so that both devises would be good, the 
one being an estate tail in A., and the other an interest 
for life only, with a contingent possibility o^er to B. 
In a case (^), howev^, where freehold and leasehold 
estates were devised to A. for life, remainder. to B. 
and the heirs of his body, and if he had no such heirs, 
then over,' Lord Eldon thought that the words *< if 
he had no. such heirs ^* did not confine the devise 
over to the limited time for executory devises; and 
therefore, that B. had an estate tail in the freehold, 
and an absolute interest in the leasehold estate ; 
although at the same time his lordship admitted^ 
that where a leasehold estate is devised to a person 
and the heirs of his body, with a limitation over if 
he dies, and the testator uses the words '^ leaves no 



(0 1 P. Wms. 667. \ 

(«) Crook V. DeVandes, 9 Ves. 197. . Se^ GoodUlle v. P^den, 
2 T. 1.1.720. Moglpv. Mogg, 1 Heriv. Ch. Ca. 654. 
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such heirs,^' the settled construction was, that it 
means <* at his death/' aecording to the distinction 
in Forth V. Chapman, which he thought ought to 
. remain unshaken. * 

If a term be devised to one for Ufe, remainder to 
•the heirs of his body, these last words are generally 
words of limitation, and the whole vests in the first 
taker ; but if there appears to be any circumstance 
in the will to shew the intention of the testator, or 
if, in the case of the limitation of the trusts of a term, 
it appears to be the intention of the parties, that the 
issue should takb by purchase, the woi^ds '* he^rs of 
the body*' are not liable to the construction generally 
given to them in the limitations of freehold estates. 
Mr. Feame('), in his treatise upon this subject, has 
mentioned the two cases of Peacock v. Spooner(^), 
and Daffome v. Goodman (^), in which these words 
were considered words of purchase^ although no par- 
ticular expression determined the intent to be, that 
the heir of the body should take by piikrchase ; but 
these cases, he observes, beii^ cases of maiiiage set- 
tlements, it was jnaturaUy enough inferred, that the 
issue of the marriage was the chief object of the 
settlement, and consequendy, tfiat the term was not 
des%ned to vest whoDy in the inother. After these 
cases, however, in the ease of Webb v. Webb {% a 
decree at ^ Rolls, grounded on! the case of Peacock 



-"•■ 



O Fearne*s Ex. Dct. 490. 6^h ed. 

(•) 2 Vera. 43. 1 96. S. C. 2. Frecni. 124. 

O 2 Vern. 362. S. C. 2 Freem. 232. 

(4) IP. Wins. 132. FeBni0 Rt. X>e7« 493* 6th ed. 

BB 
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Y. Spooner, wurerened, and the decision of revenal 
.i^pcjlurs to have been the ruling aiitfaority ever vnoe, 
in c»er of the like nature; it has been tteenwd 
indeed; by Mr. Feame, in the place bdbre dUed, 
that the cases of Peacock v. Spooner, and Daffi>nie 
Y. Ooodman, althoo^ never over-vuled, had never 
met with unqualified approbation ; for although the 
last decree in Peacodc y« Spooner, was affirmed in 
Ijie House ofXiOrds, yet it was against the opinkm 
of the majority cf the judges. In a subsequent 
«8se (') Lord HaMourt declared, that it cocdd not be 
followed, except in cases exactly similar in qiecie } 
mnd in Garth v. Baldwin 0> LonmardwSck dedined 
iblkrwiBg it 

But there have been other caseji winch iuwe pro- 
ceeded entirety upon circumatances of evidence taf 
the intention, asvwhere a pefson possessed of a tenn 
in revenrioB, after ^atpiior term assigned it to t rastocs 
in trust foriiis wife, if Ae should so loog liv^ ««. 
mainder to himself fi>r life, remainder to the heirs 
o^tliebody oftfae wife begotten by the hnshand, «ml 
to their exjecntoni, adfltinistratars^ asid assigns^ «- 
mainder over, and the settler ^Igmg without isawv ^t 
WES held, that heirs of the .biftdy did not cfoale an 
estate tafl; but that the aAdttion of the wends 
<* executors, administiators, and assigns,'' proved the 
intention to be, that the term should vest in aame 
person as a descr^Uo persona. (') 



(<) See 2 Vea. 660. 

O 2 V«. 237. 646. 

O HodgMB ?. Bwuejr, 2 Atk. 89. 6. C. 9 Hod. 296. 
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So the devise <^ a term to *A. for life, and no 
longer, remainder to such issue as he should devise 
it to, was held to give a life interest only, with a 
power to dispose of the term to hia issue. (') 

In the case of Theebridge v. Kilbume (*), it was 
not neeesaary to deeide llie question, for there a vo» 
luntaiy settlement having!^ been made of a term to the 
daughter for life, and immediately after her decease to 
the heirs of her body, and* for default of such issue, 
remainder over, the whole interest vested, eitiier in 
the daughter, or her issue, who died in her life-time, 
and therefore, the limitatioiiB oevser were void. 

In addition to the cases cited by Mr. Feame on 
this point, may be mentioned the case <^ Ward 
V. Bradley (^), where A» bdng possessed of a term 
for */)00 years, in consideration of marriage^ and 
jP96p portion demised to trustees ft»r 1,700 years, if 
he or his wife or any of tfaek issue should so long 
Hvis, remainder to Ae heks of his body on his wife 
begotten. It was insisted, that the whole term vested 
in the father, but the Maeter of the Rolls conceived, 
tiiat inasmuch as a pattieular term of ninety-nme 
years was taken out of tke 1,700 years, for the use 
of the &tber9 andrAat the trust of the 1,700 years 
'waa not executed, the whole term was npt in the 



C) Target v. Grant, 1 P. Wins, 432. S. C. 10 Mod. 402. . See 
also KichoUs v. tlooper, 1 P. Wms. 1 99. Pinbury ?. Bikin, ib. 564. 

FkyddlV. PleyddU >^* 748. 
(«) 2 Vez. 233, but see Feame's Ex. Der. 494. 6th ed. 
C) 2Vem.23. 

BB 2 
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iWfaBBr; scofl lut fBsaSi^ ttuft 9xe was amm idecidecOy of 

adOsBr t&e dkaftk coif the iathflr^ mete to iiextscHte 'estates 
t;a aSaie sesr£Xfll ipccsQBs hstBi&t^ imxording to their 

^n£bsre[iAsM 



f^^:t«':,'*4»(r 



^liWKffihaM lesllflSssb vliai Skakec^ %g|;eflier v^kh 
lixebsld m s^ict setdsinHil^ subject to a de cl aiiat i oa 
tot TWfBiri^ JnMnaaiwi, diat tbcy slnfl go togelber as 
ho^ iss libe xoles xif Isw and eipiilj iviU perm^ ^i^est 
wimdkstbAj mi lAat birUi tf lihe "SkA tesast in tafl Q} ; 
«Biii wH Soliow^ Itbait irf theoe is aiij truAiJ^iidi 
taods to ceibJct sndi sflisdiite iBkerest afiier it «s 
€»Boe nesfced, at is sJasolBtEiy vcud, and is incapahle 
dP aERf saodSBeaijini, so as to ertli^^ la 

fbe case, l2ien9fore» of lEisiev*.BDO]Hl(^), viiefeihe 
r^OHls joti profits df 1^ ietaehoid estate ireie to go 
to litt peisonrs entided to the nuits and {nrofits <^ the 
IradMald ^»d ^op^^ibdd estate^ although there was a 
poifcr for die tnisteeq^ widitiie cooseot cf the penosis 
so entilJedl, aind iif ninois, at the discretion of llie 
tzwAees Ihamsdiv^s, lo adl and invest iihe produce 
ia realeslates to the same iises^ yet it was heU, 
that Hke ikasehdld estates vested 2d«)]atelj in the 
first tenam in tail, from the tame t^ has bkth, and 
the power srai sdisolotdj Toid, and incapable of any 
modificatibii. This case, however, is an instance only 
of an nnakilfid mode of attemplii^ to efiect what 
may be docote for the purposes of fiantly anangements 



(I) JjotA ScfadaonplAtt v. Hie Mayor of Heitfiuil 2 Vai. aad 
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by vaems oC covenants^ kt maiti^ge«CicEes-s snd esu^ 
cutoiy truaCs. in wills.. It h cinriqys^ t&at iC leaadkeCii 
estates: vest absolutely m the fiist tenant ici taS 9f 
the fireebold at his* biFth^ that tide uateixtim ^tfiDe 
settlementi ^hicb geneialiy » that thej abodUt go 
Id the sanae channel, may he ofieoi fihistiaCed^ bo- 
cause upoxk the cteath of sucb tenant m taill befioce 
twenty-ohe^ the leasehold most become part, dt Ub 
personal pr^peity^ asai gf^ m titie chaimfl appasoted 
by law for that qieciesi of pxoperty ; it ia the. tisoal 
practice^ tber^ore,. to limit the feasehold estates; to 
trustees in trust to convey them absolutely to the 
person entitled to an estate tail hi the freejkoldy when 
be arrives at the age of twe»ty-one^ and no fmrtber 
precaution seaoM cdtiqpatible with the roles of law*, 
because at that age, the Islw gives, to the tenant in 
taR the absolute power of disposing eveo of his fieo^ 
hold prc^rty^ by si^fering a common recovery* Ckre^ 
however^ must be taken, that such executory trust 
is not too reniDte by exceeding the limits for the 
taking effect of executory devises* 

In the case of the Countess of Lincoln v* The 
Duke of Newcastle ('), in the House of Lords, 
Lord Eldon, in delivering his opimon, entered very 
fully into the question how far the court of chancery 

would execute the intention of the testator, where 

• 

there was no direct gift by the will, but only a 
direction that the leasehold estates should go in the 
same channel with the freehold i and the same rea- 
soning applies to a covenant in marriage articles. 



(») 12 Yes. 226. 
BB 3 
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because it is executory in its natare', and the intention 
is usually the same. In the principal case, there ihm 
a covenant in marriage articles, that freehold wad 
leasehold estates Aould be settled so as to go in the 
same channel; Lord Ellenborougfa, C. J., ibovt^bt 
that since the Duke of Newcastle had attained twenty- 
one, the leasehold property should be settled in tfmt 
for the Duke of Newcastle, his executor, adminis- 
trator, and assignee. Lord £2don, after having oi>- 
served that the Duke of Newcastle, having attained 
his fiill age, had obviated many diflSculties, mad6 the 
following observations, in order that the subject 
might in future be rightly understood. The known 
practice of conveyancers in this respect, his lordiiap 
observed, was mucii dtder than liie ease^f (Stantoy ir. 
Leigh (')• No point of this kind was d^teimined in 
that case : the point tbere was, whether, where thei^ 
is a limitation over of a term for years, m default of 
issue of the first taker, such fimt taker migte tak^ 
absohitely. Sir Joseph Jekyll refers to the' known 
practice of conveyancers, as the medium of pro<^ 
that the limitation contended for was not too remote. 
The practice of conveyancers, as (here stated, was» 
that they limited leasehold estates to a person for 
life, with successive remainders to the first and other 
sons at twenty-one ; and if any died under that lage^ 
they provided that the estate -should be devest^, 
and made a limitation over, if aU died under that 
age.' That known law of conveyancers would ncvef 
suit the execution of a covenant like the coveftant 
under consideration, it not providing for tfa^ case of 

M] ^ - -■ ■ - . . — ^^ _ _ 

(0 2F.WraB.686. 
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a son dying leaving a son, and the object of tiiese 
oon^^anced being to limit the leasehold and &em^ 
hold property together, if the son died, leaving isnw 
to take the fire^old, they would be separated* Jbii 
the case of Gower v. Grosvenor ('), Lord fiardwicke 
decides nothing on the subject ; but he says» it is the 
known practice of conveyancers to limii leasehold 
estates to a tenant for life, and then t6 his son, 
either to be absolutely vested at twenty*one or upon 
his birth to be devested, if he should die under age, 
and to go over, not upon the simple contingency of 
his death under that age, as Sir Joseph Jekyll says, 
but if he shall die under twenty*<me, without issue 
generally, or without issue male, according as an 
estate in tail general, <Mr in tail nuie, is the object of 
die settlement. But this, his lordship said, is not 
carrying it as £ur as the law will permit, for the ukk 
ment the son comes to the age of fourteen, he tMy^ 
stdbject to the contingency o£ hia death under twenty-^ 
one, leaving no issue male, bequeath the leaselu^d 
estate. Suppose he dies, leaving issue male, that 
issue male will not take the leas^old estate as he 
will the real estate ; but the leasehold estate will be 
part of his general personal estate, which may go to 
his next of kin, or equally to his wife, or in some 
parts of the kingdom, the greater portion to his vnfe. 
Therefore the proposition that the leasehold estate la 
made inalienable by the known practice of convey** 
ancers, as stated by Sir Joseph JekyH and Lord 
Hardwick, as long as the rules of law will permit, is 
not true, one sense of the words being that you are 



(>) 3 Barnard, 54. 
BB 4 
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to make use of all the modificadona and limitations the 
law. will permit, and to select those that will aiaUe 
you to execute the primary intention, to knit toge* 
ther the two estates as long as the law will admit* 

A great deal of difficulty has been thought to 
affect the discretion of the court in executing a 
will where the testator has not given explicit direc- 
tions, but has only directed that the leasehold and 
freehold property should be made to go in the same 
channel as long as the rules of law would permit ; 
and it appears now to be generally understood^ 
that Lord Thurlow's decisions in the two cases of 
Foley V. BurnallC), and Vaughan. v. Biu*8lem (^), are 
to be considered (^nitive. . In tho^ two cases Lord 
Thurlow thought, that the court could not exercise 
any discretion in modifying the limitations of such a 
will ; but that there was only the choice of vesting 
the estate the instapt the child shpuld be born, or 
carrying the limitation to the utmost extent the law 
would admit. In Lady Lincoln v. The Duke of 
Newcastle, (it has been stated, the case there arose 
upon marriage articles) Lord Eldon said, that there 
might be a distinction between a direct gift in a will 
and a covenant in marriage articles, but that no 
difference existed between a covenant in marriage 
articles and an executory trust in a will. The cause 
was heard on appeal from Lord E^kine's decree* 
which was made before the Duke of Newcastle 
arrived at tlie age of twenty-one. The decree, as 
far as related to the leasehold manor and premises 



O 1 Bro. Ch. Ca, 274, (*) 3 Bro. Cb. Ca. 101. 
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declared, tbat the said leasehold premises ought to 
be settled in trust for the Duke of Newcastle, his 
executors, administrators, and assignees ; and if he 
should die under the age of twenty-*one years, without 
leaving issue male of his body, living at the time of 
his death, then in trust for tiie several tenants in 
tail in remainder, with like limitations over, in case 
they should die under the same circumstances. Lord 
Eldon's decision will afibrd the best elucidation of 
the subject. His lordship' said, that Lord Hard* 
wick's opinion in two cases upon wills, was directly 
contrary to that of Lord Thurlow expressly upon 
this point, that those were not cases of direct gift, 
but a direction how the property was to be held and 
enjoyed, under which direction a conveyance or set* 
tlement was to be made. Upon such an executory 
trust, the same principle prevailed as upon marriage 
articles. The limitation in Gower v. Grosvenor ('), 
was to the heirs male of the family successively. 
Lord Hardwick thought it a directory clause only ; 
and said that he would construe it as far as the words 
could be applied agreeably to the law ; there was no 
direct gift to; any one ; but only a direction how the 
testator would have those chattels go; they vested 
in the executor ; the property was in him, and to 
be considered as given, to him, to settle in the 
manner directed by the .wilL This Lord Eldon 
construed as shewing the opinion of Lord Hardwick, 
that the executors took this property upon a trust, 
to settle it according to the will. The principal dif- 
ficulty arose from the contradictory decisions upon 



(!) Bainard. 54. 
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this subject. ' The (principle here laid down by Lord 
Hardwick appeared to him to be the best. In ano^ 
ther case (')» Lord Bardwick is represented to have 
recognized his opinion (for it is not a deciaion)i in 
Gower v. Grosvenor, as standing upon the princi^ 
that a win of this sort is to be considered as creating 
an executory trust 

The next case Lord Eldon mentioned, was tiie case 
of Trafford v.Traflford (*)» upon which his lordship said, 
the first observation he had to make was, that he had 
never found any person or any book that coidd 
inform him that a court of equity ever executed a 
covenant of this sort by postponing the vesting to 
the age of twenty-^me, except |lie case of Tiaffibrd 
V. Traffi>rd, in which tiie testator had expressly said 
the property should not vest till that age. Upon 
that case, which was Very material, another obser. 
vati<m arose, which he could never displace, formiDg 
lo it, 98 ttn authority, a considerable objection that 
had never been answered; the words were not *^ issue 
inale,^ but *< such male person." First, that was 
clearly an executory trust : next, the limitation waa 
expressly, when the party should be twrnity-one; 
and not only that, but it was to a person oititltd to 
thd trust in possessicm. One question was, whether 
the tenant for life at the age of twenty-one shouU 
take. To that it was answered very satisfiu^tofilj, 
that could not be ; as the testator, having created 
interests in the nature of heur looms in those chatteli^ 



(0 The Duke of Bridgewater ?. Egerton, 2 Vez. 121. 
C) 3 Atk. 347. 
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must have tntended those terms to apply to sueh 
persons as would take heir looms, that is, those who 
would take estates of inheritance, and therefore, the 
tenant in tail, before the age of twen^-^one, would 
not be entitled to have that property given him. If 
the limitation had been to such son at the age of 
twenty-one, as would be entitled to the trust in pos* 
session of the real estates, as the son must attain the 
age of twenty-one, within twenty-one years after the 
expiration of his father, allowing the period of ges- 
tation, that limitation would be^ within the limits 
permitted to executory devises^ But the words were 
^^ mth male person ;'' a son might die during the life 
ef his father, under the age of twenty-one, leaving a 
•on who might not attain the age of twenty-one for 
a considerable time, and who also might die* under 
tipenty-one, leaving a son, who m^ht be the first 
person attaining the age of twenty-one, and entitled 
to the trust in possession* A considerable question, 
t&ereford, in that case totally overlooked was, whether 
ihe Limitation taken altogether, was not Wholly too 
remote* 

The tase of Foley v. BuraeQ (Ot Lord Eldoii sskl, 
was extremely important The court of chancery at 
that time could' not furnish a case in which, under 
such a direction as occured in .Gelrer v* Grosvenor 
and Trafiford v. Traflbrd, the limitation had been 
extended to the age of twenty-one; unless that 
period was pcmited out to them by tjbe testator* In 

O lHro.Cli.Cs. 974 
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Fdey v. Burnell there was a great discussion upon the 
words '* for ever/' and that with reference to a per*- 
petuity, which the te&tatbr was very ne^r ; but iipon 
the whde of the words taken together, that objection 
did not prevail ; and the clause being directory, 
which a court of equity would mould to the purpose 
of the testator upon its general principles, there 
never was a case in which Lord Hardwick's general 
reasonii^ might more properly apply^ and yet,, a sob 
who lived only a few weeks was taken to be perswm 
designata under the words '* who from time to tiiae 
should respectively and successively be entitled/^ 
This was pressed by very anxious and able arguments 
upon Lord Thurlow; whose opinion was, thiit if the 
testator did not give ex{dicit directions as to hia 
meaning, there was only thef choice, either to say the 
leasehold estates should vest eo instanti the child . was 
bom, or to carry the limitation, to the utmost extent 
the law would admit ; that the clause in Lord Foley^B 
will, did not enable the court to take the latter 
course ; that it would be very inconvenient for the 
purpose of annexing the estates together to carry it 
to that extent } and the testator not having pointed 
out what was the intermediate modification between 
the extremes, the court had no authority to adopt 
an intermediate modification ; and, therefore. Lord 
Thurlow held the interest vested in the child at his 
birth. 

That cause did not rest there : it was rdieard 
before the Lords Commissioners ; and Lord Lough* 
Borough reasons upcm it as the cas^e of a will^ di- 
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recting an executory trust; and says, that it is 
impossible from such a hint to pursue these several 
articles through all the niceties of modification and 
limitation. Lord Commissioner Ashurst made this 
4i^tinction» that where the testator leaves it to the 
court to make the conveyance, the court will protect 
the property as far as may be, but that the 
testator had taken upon himself to be his own. con- 
veyancer. Lord Eldon said, that hts answer to that 
was, the court might do that hereafter, but they 
never yet had done it . The decree in the principal 
case did not affect to do it, and there is no precedent 
that file court ever did what Lord Commissioner 
Ashurst supposes. That testator did not take upon 
him to be his own conveyancer. Upon the authority 
of Lord Hardwick and Lord Loughborough in that 
case he did not ; and if the decree then before the 
House, was to stand upon these dicta of Lord Com- 
missioner Ashurst, Lord Eldon said, it would stop 
infinitely, short of what those dicta required to be 
done : but that which Lord Commissioner Ashurst 
had' said never was directed, except in Trafford v. 
Traflbrd, in which case, the age of twenty-one was 
expressly fixed by tfa^e testator, which bound the 
court From the decree of the Lords Commissioners 
affirming Lord Thurlow's decree, there was an appeal 
to the House of Lords ; upon which a qi^estion was 
put to the Judges, whether the creditors of Edward 
Foley could take the chattels in execution j if they 
could, the property was absolute, otherwise not. 
^e opinion of the majority of the Judges was, that 
the chattels did vest absolutely, and upon that the 
decree was affirmed. 
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Im Ywghan v* Burdem (:% contumed hia Lofddiqp» 
Lord Thurlow says dietinctij, there was nothmg in 
th<» circumstancet that the words^ <* a3 fiur aa the law 
wiU admit," were act in Lord Foley's wilL The 
words in Vaugbaa v. Bmlein, were aastrong as could 
(>e : hut liord Thudow again held, considering him- 
self fortified by the judgment on the appeal in 
Foley ¥• Bumell, that he couJd ,tiot construe that 
wifll as caUiag upon him so to W>dify the pefsoml 
estate as to tie it iq) for twenty-two years, mdiich is 
{^ far as the law will admit* Lord Thurlow marked 
aV tibat iteasoning upon the words ^' as far as the hm 
wl}i admit,'' &a by stating, that it was mere pedaatrjr 
toraly on it, and held, a son coming iota em; ah- 
sdnteiy entitled. . 

Upon the true result of the authorities, Lord Eldon 
did not think the principle was^ that the property 
should he tied up as long as the rules cf law would 
admit If it were re; integra^ the best pdncqple ac* 
cording to his opinion would be, that the. testator 
ought to be Qouaidered as furnishing the couct witb 
all the means of enabling the party to tie ufr the 
property, not as bng as the rulea of law will adout, 
but to that convenient extent which. wiU enable 
you to execute the geneical primary purpose of 
the will or settlement, to cany together the real 
tnd personal estate?. That jprinci^e was dead/ 
not executed by the decree in th^ principal caw* 
A, great deal of difliculiy had been removed hf the 
pi'oposition of Lord £UenborQugh» C* J^ ^bo preceded 

O 3 Bro.Cli.au 101. 
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Hm ; for if that' was adopted, the decree could not 
serve as a guide to conveyancers, as to what was to 
be done under any other circumstances than a tenant 
in tail in possession attaining twenty-one ; and if 
a rule wae to be adopted which contradicted former 
audiorrties, in ao putting the ca8e» his lorddhip had 
adopted the most judicious mode. In conclusion. 
Lord Eldon obaervedt that if he had decided the 
cause originally, although he thought Lord Hard- 
wick's originally the better doctrine, yet he should 
liaive decided it according to Vaughan v. Burslem. 
Hiat authority r^erring to Foley v. Bumejyi^ and no 
<me bong able to state such an execution of enich a 
jcm^enaBt as this as ever haviAg . taken place in prac- 
tice, km should have thou^t himself bound* His 
Lorda^p thought, at that time, that it was the better 
opinion upon that account, for what had happened 
m that instance, had happened in many ; under tbe 
autbonty of Vaughan v. Burslem, apd Foley v. Bur- 
nell, assignments had been made of leasehold pia- 
perty, under the notion, that a son when bom 
fihouid take the absolute int^eats, and to deoide 
otherwise, would ahake a vesry lai]ge property eiK 
joyed under thoae eaaea* 

Tlie House of Lords (') varied the decree so far as 
to leave out from the word ^* assigns'' the part of 
the decree before mentioned, stating it to be unne- 
c^ssary^ from the circumstance of the IXike of NevK* 
castle haidng attained the f^ of twenty-^one, to 
decide any thine toudrimr the twrt of the decree so 



iS> 12Ve8.239. 
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left out. And with this variation the decree W9S 
affirmed. 

In the case of Higgins v. Dowler (•), the limitations 
of the trust of a term were to A. for life, remainder 
to his first and other sons in tail, and for want of 
issue male, then to all the daughters ; there never 
having been a son, it was adjudged a good trust for 
the daughters : the Lord Chancellor said, there was 
a difference when the limitiation in tail vested, for . 
there it must be admitted, the remainder over is void \^ 
but as in this case there never was a son, the . re-, 
mainder was good^ and th^^ contingency, being con-^ 
fined to a life in beings was UQt too remote* Mr. Co:i^ . 
ill his note on this case, obseryes^ that notwithstandi^ . 



this case has sometimes (^) been called ^l fff^^^j^t. 




of limitations there may be after the first executory 
devise of the whole interest, any one of which is so 
limited, that it must take effect (if at all), within 
twenty-one years after the period of a life then in 
being, it may be good in the event of no one of the pfe- 



(i) 1 P. Wins. 98. S. C. 2 Vera. 600. SaJk. 156. 

(») Clare v. Clare, Ca. t. Talbot, 26. Wy tb v. Blackman, I Vez. 
202. See £xel t. WalUce, 2 Vez. 118. 

(3) Tbe cases cited by Mr. Cox are, Stanley ▼. Leigh, 2 P. WmS. 
6^6. Stephens v. Stephens, Ca. t. Tidb. 228. Gower f. Grosvebor, • 
■3 Barn. 54. . Sheffield v. Lord Oirery, 3 Atk. 287. Doe v. Eonne- 
rcAii, PoHgl. 470. Marsh v. Manh, 1 Bn>. Ch. &. 293. Brooks 
?. Taylor, Mos. 188. Knight ▼. EUis, 2 Bro. Ch. R. 570. Hockley 



T. Mairbey> 3 Bro. Ch. Ca. 82. 
(4) Feame, Cent. !ftem. 407. See Foi(»r fvBrown, Moor, 758. 
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cedttig executory limitations which would cairy the 
whole interest happens to vest But when once any 
of the preceding elrecutory limitations which carries 
the whole interest takes place, that instant all the 
subsequent limitations become void^ and the whole* 
interest is then become vested. 

An executory devise limited to take eflbct after a 
general &ilure of issue is void (') in its creation, but 
when applied to leasehold estates, the courts are 
inclined to interpret it dying without issue living at 
the death of the legatee. Therefore, where a term 
was bequeathed to A. for life, andno longer, and after 
his decease, to such of his issue as he should appoint^, 
and in case he died without issue, then over; A« 
dying without issue, it was held, that the bequest over 
was good, and A. had only an estate £br life, with a. 
]N>wer of appointing to h» chiId»iY('}» Sc^ where- 
a. man bequeathed a term for years to A., hik heiiss,; 
^xecutoBS, and assigns, fw evev, and if he died 
before twenty-one, leaving no issu^ then ove^ 
tiiis was held a good executory beqjwst (^)« So atso, 
even if the term bebequBsthedtoonivandtheheirsaf 
his body^ and if he ^e without issue livin^^thenr ta 
B., itseems this is agood executoiy bequesl^ the cour 



(>) Lo7e V. Windham, 2 Keb. 637. 1 Lev. 290.. 2 Ch. Rep. 14. 
Sq. Ca. Abr. 191. c.4. Huntbatch t. Lee, 3 Keb. 750. Gibbofi^ 
▼. Sumnen, 3 Lev. 22. Sanders v. Cornish, Cro. Car. 230. 

O Taiiget v. Grant, 1 Pr Wms. 432. See Nicholb v; Hooper^ 
I P. VITnis. 199. Pinbnry v« EUtb, ib. 564. PteydeU v. Pleydell; ' 

*. 748. ' ' • ^ i . - 

O Martin V. Long. 2 Vera. 151V Prec,Ch.^5.' 
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tingenc^ bieing to anae wid)in'a'lifeiffbe^((').^7']|i 
another case, likewise, wh^e one poaBatoedxiiaqtepato 
t>eqaeathed to his wife for life,^ remainder to lElij&nlifv^ 
remainder to T. and his children ; alidif T. shoul^ 
die before the expiration of the tenn^ not having lasat 
of his body then living, then to gt> over to D..fi>r .tin 
residue of the term, this was considered a good 
^nitatiin to D% becausie the words ^' then lindg '* 
oonfined the contingency to the failure of issue litn^ 
|ikiT.'s death. (*) . . i .. -. .,,Lr 

■ ^rr ■ / • . ) . . • :««• /#u.b 

^' ' SECTION THE THlRb.' 

On renewed ojid renewable Leases, , , 

' Altsough' at* law ihe renewed lease is the d^diMi 
of an interest tincomiected with the prior ieasift, and 
the lessor may choose anoth^ tenant withmit 'any 
reference to the old contract, yet* it has been .detMt 
mined in equity, that if a trustee, executor^ Gt 
guardian avails himself of his situation, and obtains k 
renewal of a lease for his own benefit, 4;he court will 
direct it to be for the use of the cestuiqve trusty : or 
other persons beneficially interested: so where oif^ 
partner treated privately for the premises where the 
joint trade was carried on, for his own individual 
benefit, and obtained a new lease in his own name ; 



. (i) Lamb v. Archer, 1 Salk. 225. Comb. 208. Sldn. 34«.* 

(0 Fletcher's case, 1 £q. Ca. Abr. 193. Lore v. Winiftai^ 
1 Lev. 300. Ihike of Norfolk's case, 3 C\k* Rep. 1. 



it' was hdilv '<3iat thfe renewed lease waS' iti trust ibf 
the , pattiierBhip ('). If a person jomtly interested 
with onilin&ot, obtains a renewal, and tbel^as^ 
^imres beneficial, he shall be held to have acted as •& 
tcufltee for the infant ; but if it proves otherwise^ hie 
aouist take the risk of the .loss. (*) ', - • • > t«/ 

^ JDenant right oi renewal is neither a certasa aionii 
WNfttingent interest in law, because - it depends upon 
the will of the lessor whether he will renew or dot % 
but in the case of leases from the crown, ecclesiastical 
corporations, or others where the tenure is of ancient 
date, and where, if the tenant is willing to pay . the 
fine demanded, there is no probability of his being 
Femoved, the tenant right of renewal, as it is called, 
is so far considered, that it influences the price of 
such leasehold property in sales, and makes it a pro*. 
jpaffObject of mortgagejs and settlements ; andin)equity 
^e renewed lease will be taken to be the original lease 
continued, for t)ie sake of protecting ail legal estates 
and interests carved out of the old lease upon the sup^ 
position of its renewaUe nature Q) .. Therefore, whars 
a pecson who has only a partial interest, as tenant 
for life, mortgagor or mortgagee^ from the circum- 
slsince of his being in possession, takes the oppofv 
tunity of renewing, such renewal shall, be |br the 



(0 Featherstonehaugh V. Fenwick, 17Ves. 302. 

' C) Ex parte Grace, 1 Bos. and Pull. 376. Killick v. Flexney, 
4 Bro. Ch. Ca. j 60. 

(') Lee V. Vernon, 7 Bro. P. C. 438. Rowe v. Chichester, Amb^ 
7\^»' C^Ket V. Hooper, 13 Ves. 258. . Featkemtonehaugh v. Fea- 
irick, 17 Ves. 302. Palmer v. Young, 1 Vern. 276. ^ 
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benefit of him in the reversion {^)4 A reversioiiarf 
lease obtained, under the same drcumstanees, i$ 
ttrithin the same equity ; and it has tfaenefoie beeV 
determined, that neither the party obtaiiiiiig it, nor 
a purchaser from him with notice^ should kedd it W 
their own use (^). La3tty, where pel'sons, who haMf 
had no connection with the original lease, have used 
tindue means to ccmceal the tenant light, or to make 
it ineffectual, and have obttfhted ekher renewed or 
reversionary leases, they have beefi censidefed tni»' 
tees for the old uses. (') 

Provisicms are generally introduced fer renewal itf 
mortgages and settlements of this kind of property. 
In mortgages^ if the mortgagor neglect or refuse ten 
renew, and tlie mortgagee effects a renewal, the fin^ 
and expenees of the renewal will be a charge oix 
the premises, and bear interest {f). A mortgagee 
cannot compel the mortgagor to renew, but he may 
do it himself, and iadd the expenee to the mortgage 
money {0« So it has been determined Q, that a 
life annuitant upon such a lease for years is not 
bound to contribute ; but even where the lease in 
renewed by a person who is not bound in the saiifci 
way as the grantor, yet after it is renewec^ thie 



(0 Bac. Abr. Lease, ed. Gwillim. 

(») Parker f. Brooke, 9 Ves. 583* 

(') Butler's note, Co. Jiitt. 290 b. n. 1. xf. * 

(^) Locken v. Rushman, Fincb, 392. 

(^) Laeam v. Mertins, 1 Wiis. 34. See Rushwoith's case 
2 Freeni. 13. 

(^) Maxwell v. Ashe, 1 Bro. €. C« 444« and Moody ▼. Matibews» 
7Ves. 154« 
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equity will be held to attach upon the renewed lea8e» 
for the benefit of the annuitant* In the case cited, 
the grantor of the annuity was a feme sole, who after- 
wards married, and died ; her . husband as adminis- 
trator renewed ; and although after the dissolution of 
tke marriage he was not bound by his wife's personal 
iDovenfOits, yet since the lease was renewed, it wa0 
considered the same as the original lease, to protect 
the charges created previous to the reneVral* In this 
case, ahhoug^ the husband had full notice, it was 
held, that notice was immaterial, because the husband 
did not take as a purchaser for valuable consideration, 
but by force of his maritd rights 

. In mairiage settlements there is usually a pro- 
vision for renewal by the trustees out of the rents and 
profits ; if, therefore, they neglect to renew, they are 
answerable for a breach of trust ; but the assets of 
the tenant for life, or other person taking the par- 
ticular interest, will be first applied towards indem- 
nifying the trustees from the expence of renewal (')« 
In the case, therefore, of Lord Mountfort v. Lord 
Cadogan, where there were several tenants for life, and 
the lease was renewable every fourteen years, and two 
periods elapsed in the life of the tenants for life 
without renewal by the trustees ^ the tenants for life 
were declared liable to the extent which they would 
actually have suffered a diminution of rent, if the 
rents had been properly applied. In this case, one 
of the tenants for life had assigned his interest. The 
Lord Chancellor said, that the trustees could have 
no claim on the assi^ee of the first tenant for life, 

(') Ld. Montfonv.Ld. Cadogan, 17 Ves. 485. See S. C. 2 Meriv.3. 
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but the remainder-man might^' ' in cas^ of all oilier 
funds being found insufficient. ' 

If there is no provision for renewal, it is incuid^ 
l)ent on the tenaiit for life, or other person entitled 
\6 the beifeficial interest at the tim6 of renewaI,^tQ 
^0 so for the benefit of those in remainder, i)Ut 
fbose ill remainder will be called upon to contribute 
in'Jjroportion to the interest which they take ita tWe 
renewed lease. Before the case of Nightingale v; 
Lawson ('), the rule of the court was, that tenant 
iPor life should contribute to the renewal in every aae, 
except where a devise was made of leases renewable 
upon lives, and the devisee was one of the livm 
in the lease (*) ; the proportion adopted was, one- 
tiiird to be contributed by the tenant for life, and 
the remaining two-thirds to be a charge upon the 

inheritance:*' 

.< ... 

In the case of Nightingale v. Lawson, Lord Tbiuv^ 
low said, that *< where there is no custom or directaotr 
by. will to renew, it is in the discretion of the teiuuib 
for life to renew or not ; but if he Renews, the lam 
will not permit him to renew for his own benefit obIj^ 
bat will make him a trustee for the reBBainder»inaB*r 
Then upon what term& is the remaindeo-man entitled" 
to it ? As to the idea that it is to be upon payment' 
of two-thirds, or any other proportion, that cannot: 
be the rule ; for if there were twenty or thirty yeare of 
the existing lease to run, it cannot be thought fw thei 

benefit of the tenant for life to renew. In the prin*. 

* ■ . 

(«) 1 Bro. C. C. 440. / 

O Aiiderley v. Claveriiig» 2 Bro. Ch. Ca. 259. 



fidct. III.] and Ttrm Jm- Year?, S^ 

^pal case, teqant for life, when there were twelv|9 
years to come, renewed for twenty-eight j she enjoyed 
it for nine years after the twelve were expired, leaving 
nineteen years : the master, he said, ought. therefore 
•to charge the remainder-man with those nineteen 
years, with compound interest at ^4 per cent, per 
mm. uppn the advance made by the tenant for life^ 
till liheftimia of her death ; after which it becomes » 
4^fi)f{ind of her executors, and is in the nature, of a 
QogipijQn debt^ bearing simple interest." 
k, . . , 

In the case of Buckeridge v. Ingram ('), Lord 
Jklvanley thought the tenant for life had onJy to keep 
down the interest ; but the ^oint seems to have been 
finally settled by Lord Eldon. In White v- White Q), 
\d& lordship delivered himself to the following 
fiffect : " From a note of my own it is certain, that the 
opinion of Lord Kenyon, when at tlie bar, was, that 
there never had been a case in this court in which, 
where the court had no other ftmd to deal with than 
tfaxt^ which was constituted by the interest of the 
iMHMUnder-man in such leasehold property, that the 
wle of two-thirds and one was ever applied. Each 
aase.must- hk decided according to its circumstances ^ 
fbr^'ierTthe case of an infant, what would the court 
direct to be paid where the infant might or might 
not take an actual interest. Lord Kenyon's opinion,, 
be 'Said, was, -that at the death of the tenant for life 
>lHio renewed, it should b^ seen what was the in- 
creased value . of the estate purchased by him \ then 



(') 2 Y€8. Jun. 666. The case of Veraey v. Verney, 1 Vez. 429, 
Amb. 88. was by consent. 
O 9 Ves. bbQ. See Allan v. Backhouse, 2 Ves. and B. 65. . 
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the payment made by anticqiatioii ahoold be €<m« 
flideredy and upon the principle of compound inteieal^ 
the value of that increased interest purchased by ^ 
tenant for life should be charged on the remainder4 
man.' * If the remainder^man advanced jthe mon^^ 
the calculation should be made the other ivay. I^ 
must also be considered, that the lessor may le&im 
jko renew, and the lease may run out* It may b« 
^under mich circumstances, that the actual iatereil 
the resnainder-man takes may be nothii^ more than 
the oppoftunity the lease renewed in ppofsenH has 
aecured, to apply at the end of the tenn^^ aoMliief 
renewal, in which the remainder'^naA may take aai 
actual interest. There is no diffisrenoe between 
1^83^ renewable for years and those renewi^Ue 'fir 
Hisres, except the difficulty of estimating in the lattef 
^e the life which may survive out the ceslm/s que tne^ 
2^d consequently the interest of the remainder-maD.**! 



Lord Eldon did not agree with the doctrine luA 
-do^.in Buckeridge v. Ingram; because^ he saidp 
t]bi^ tenant for life might enjoy nine-tenths of thu^ 
benefit purchased by the principal mcmey: and.j|;up 
drew a distinction between this case and that of .# 
iPnortgage debt ; for in the case of a tenant for }i% 
pf an equity of redemption, there was a pennapei^ 
i^orpus or interest ; but in renewable leases for liv^ 
or years, the interest was temporary, and might ceasf 
by tKe refusal of the lessor to renew ; therefore that 
positioo, that tenant for life is bound to pay, the 
interest, must be understood with this correction, 
that he is further liable to be charged with a due 
proportion of the betiefit he takes in the estate. ^ 



In the later case of Lord Moimtfort v. Lord Cado* 
gaB, bcsfore cited Q\ the Master <^the RoUs^ in the 
int instance^ thought that die assets of the tenaoti 
liter life should be applied in propoftton to the tune of 
their enjo3anent, but, on appeal to the Lord Chaok 
cellor, the decree was varied in this point. If the 
Inistees, it was said, had done their duly, the «econd 
tenant for life would have alease for forty years, and a 
auffident fund in hand for a new renewaL To tiiat 
emtent the estate of the first tenant for life was charge* 
Able ; andihe estate^of ]die next tenant for life would 
be duly chafjgeable to die amonnt necessary to bt 
IMdnrad out of the rents for the next renewal. 

in geoersd, renewed leases, which have beeri rei 
ne^ed in die ri^ht of the owner of the old lease, are 
subject to all the e^ty to which the old lease was 
faable^^ In a case, therefore. Where a person by will, 
after bequeathing his personal estate fcM* the payment 
6i his debts, devised the residue to his wifo, who 
entered upon certain leasehold premises under a 
coUege lease, and dien married, and after her death, 
h&c second husband being administrator de horns nan 
aufered another to renew in die right of the testator ; 
it was held, that this renewed lease was liable to the 
debts of the testator m case the assets of the testator 
^ere not sufficient (')• So, where a man had a church 
lease^ of which nine months onty were unexpired, 
devised all his interest in the old lease to B«, and then 
renewed the lease and republished his will. The 

" ' ' III !■■ I— i»i|p» I — ^^^— ——.——■— —■ 

0) See page 389. (') EdwarisT.Lewii, 3Atk.538, 
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jedewed lease paased by virtae <^ the repuUiaitkMi 
of the will ('). But if a lessee for years devises the 
tenn, and then takes a new lease, by which the first 
is siutendered, it is generally speaking a revocation 

of his will. O '-' 

• t • 

Leases, however, viiiieh are renewed in cons6»* 
qnence of the tenant right of renewal, are at law new 
leases ; and if no equitable chaige has been created 
pievious to the surrender of the old lease, are not 
•object in equity to any of the incidents of the old 
lease (^). In the case of leases for lives, • therefove^ 
^'has been determined, that a renewed lease is a 
miw purchase, and will descend to the heirs es parte 
ptfkrnd^ in preference to the heirs ex parte miierndi 
although the original lease came from the mother. (^ 
Si», where (0 an act of pailiament was obtained, to 
enable A., with the concurrence of the lessor, t^ 
grant buflding leases for any number of years,* not^ 
etR&eedihg ninety-nine,- of certain premises demised^ 
tpider a church lease to A. for twenty-one years ^ 
A* having died intestate before any lease wasi 
granted, the power given by the act was held to'h^ 
destroyed, by his- administrator obtaining a renewal^ 
cf the origioGad ilease of the church ; although, if ibd 
power had beeo; executed during the existence of the' 

' (*>'Aiioii. 2 Fitem. 116. 
(*) Ashby V. Laver, Gouldsb. 93. 

(3), Mason v. Day, Free. Ch. 3 1 9. Pierson v. Shore, 1 Atk. 480, 
Cdllct V. Hooper, 1 3 Ves. 258. See Wentworth's Office of Ezecu* 
to^;dd. 

0) Mason ▼• Day, sopm. - 

(') Collet F. Hooper^ supra. ; 



«idieai36^ the renewed kase >i(Hnild faaveetmied'to 
tUe benefit of the under Jeasee. 

ri, So it has been^ decided (')» that a lease renewed 

subsequent to a general bequest of all the testator?^ 

leasehold estate, or all his interest therein, is so far 

a^ revocation of the will; the only case in whjfeh, 

wider such general words^ a subsequent it^i^walt hi|i 

bot been so held, is the case of Carte* v« Carte >0)4 

faut that was the case of a trust, upoii;wfaioh .Lor^ 

Hardwicke seems rchiefly to have relied^ The^ f^tto 

fuece, that A.^ being a prebendary, .Jeaaed the pro4 

mises to one of his children for, twenty«one yeirs^ 

with a declaration, that it was for the b/eneifit .of ibe 

^ther, and then for such persons as A., should ^{)m[ 

point, and in d^ault of appointment, in tmst for hia 

children generally. This. . lease was usually^ eturr^ 

dared every year for several years, aad afiewi'lOHie 

inddeia the same way with the same diedlurationuO^ 

truat« Four or five years before his death, A. inade 

l^is .wUI, . under. which hi5 eldest son was residuary. 

legatee and executor : and. by a supplemental clause 

lt/» directed, that his eldest son shouldhave the leaaet 

tiith .all the profits and advantages arising &om iti» 

£iteiy year after that, till the death of A*> the kasie^ 

wds renewed, with the. sami declantion.of trust 'ai| 

before his will was made. Besides the circumstance 

of its being a trust, .the words of the will were he)d 



(') Marwood v. Turner, 3 P. Wms. 1 13. Abney v. Mi)ler^2 Atk. 
597. Hone v. Medcraft, 1 Bro. C. C. 361. Copin t. Fernyhoug^, 
2Bro. C. €.291. and^latter.v. Noton, 16 Ve». 197. ■' } 

(*) 3Atk. 174. 
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to take in all the advantages and benefits belon^dg 
to the trast ; one of which was the right of renewaL 

Bat where there are circumstances in the will to 
afaewy that the testator intended to pass the futitiri 
Interest^* the renewed lease shall pasd by the wil^ 
although it should expire subsequently to his wfll iii 
his lifethne, an!id be renewed after hai deatli by hit 
executrix. This was decided in the case of Janes >ri 
l>ean ('), which was heard by the Lord Cban^eHor 
in appeal from the Master of the Rolls. It appeared 
that the testator was possessed of several porceifl^ of 
knd under the see of Canteitrary ; on^d pared, caltod 
floatmeady he boo^ of Ibe lessee of the archbidiop \ 
and being sub-lessiee under that purchase, he had i 
concurt^nt covenant with that in the original leas^ 
to have'his hiterei^ continued upon the renewal of tli6 
ori^al lease. He Ws also sub-lessee of other prti- 
inites under anotiier lease, without any covenant for 
!^kwal ; but the testator covenanted, that if any of 
t&e fives in tihe original lease should drop, he wouldl 
|»^ . proportion,^ p»t «d. tt. other t«»«. to- 
w^aords a refiew^ ; and the lessor covenanted, upon 
such renewal of his original lease, to grant a new 
tease of the same premises for the i-emaincier of thb 
term that should be unexpired at the time of sudh 
renew^ ; but the lease cfid not contatin any covenant 
for further renewal. The first panel mentioned ih 
the will consisted of fiileen acres, eight of which 
were devised absolutely away ; the remaining seven 
were devised to his wife for life, with remainder 



t 
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O 11 Ves.383. 
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over : the testator then directed^ that die Tent» fixie% 
and fees for the renewal of the lease of the eight 
acres, shouM be paid by the devisee of those eight 
.^rea) and the expeaice of the renewal of the lease 
for the remaining aeven acres* be paid by his wif$i 
during her Ufe, and the rraiatnder*men after hejr 
death, according aa sudb rents, fines, and fi^ 
jriiould become payable : after which he made the folU 
lowing di{q[K)sition, upon which the question arose ; 
<f ' I also give to my wife, during her life, all the pr^ 
niises which I bold by lease of Sir W* East, yn\}^ 
IMdainder over after her death ;*' and the testator g^vjp 
also to his wife fbr life, the leasehold estate call^^ 
Ftoatmead, which he had purchased of tlie lessee .^ 
the arcfabidiop, aa befone mentioned, fhe payiqg .^ 
i^enewing the said lease at the usual times, duriiig^|^ 
Ufe, and keeping the premises in repair, with. re* 
jQdainder over; and he made his wif^residua^ l^gsA^ 
find executrix jointly with two o^^ executors. Xhjp 
lease of the premises which be held of Sir W, £^t 
flKpired before the testator's death i but it ^pp^are^ 
in evidence, that half a year's rent had been . paid bv 
f)^e testator during his life for his holdiii^ over ) aop 
fdler his death his wife renewed the lease, ^d hei« 
.§tteathed it specifically*. The Master of the llpljl^ 
jietermined in favour of the devisee of the wif^ ; . ,b{it 
the Lord Chancellor expressed himself strongly 
against the opinion of the Master of the Rolls*. 9g^ 
(Reversed the judgment. He observed, that t)ie que^ 
jtion, whether, if the lease had been renewed* fn th/i^ 
^tator^s life, the xehewed lease would have passe^l 
under the will, must be decided, in order to raise 
any question between the parties on the record } for 
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tike hesM not having been renewed, ^ and the testator^ 
at' die time of Ms death- being pnlj possessed of a 
tenancy from year to year at most, the doctrine couUk 
not fee-applied, unless it would have applied^ i£ the 
tfastator had been lessee of the renewed lease. Hti 
admkted the' gen^ml principle, Jthat under a generalc 
bequest of all his leasehold estates, if the testatfoo^ 
afterwards surrendered and took a new lease, , it was 
a^ itivocation : but he said a leasehold might be Ais- 
poised of by will, before the testator had acqinr^^' 
tlttit interest ; the general rule, hoi^ver, was, tkM« 
y(W muBt shew that intention* This will : upfCMl' 
s6fiie parts, particularly the last r bequest, must^be^^ 
iA6^tei/&d to'paB^tbe i^enewed lease ; th^ diflferent' 
d^vdSiiSB'^fft^i^ nearly the ^ same in effect, thoi^ ex-^ 
pressed in different Wbvds : between the two bequesits, 
which shew, that he had directly in contemplation 
the renewed leases, is introduced the bequest, upon 
which this question arises : always recollecting,, that 
the person who is tenant for life, of part of one and 
of the whole of the other premises, is the wife, who 
is the residuary legatee. His general intention, 
therefore, was, that she should be tenant for life as 
t^Tiipn^, aitdresidtiary legatee as to the whole. It 
Bf^isLteA^ that the testator was tenant from year to 
y^kt^mhm^hB died, on account of the payment: of 
- hlttf'tii^ -year's rent after his holding over; and since 
ttot was an interest transmissible to his representa* 
tidfles^ C), the wife took it in trust for the uses of the 
wiU, 'lind *then the renewed lease followed the same 
liiiKlfiMions: if the testator had only been tenant at 



0) Doe V. Porter, 3 T.K. 13. 
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wiU^ . or by sufferance, he thought' that* the* renewed 
lease would have gone to the residuary legatee, be- 
cause thei tenancy would have been determined by 
the death of the testator ; and it would have resent 
Udd the case, of an executor becofldingiigeneml; 
obcnpant, or taking a freehold-estate not devised (to 
any .one* 'U\\ >i 



< I . < 



. An executor^ trustee, or guardian, cunnot ^.aHer; 
the nature of such renewable leases ; therefore, i^ete , 
s«hch leases had b/sen usually made for yeatTs, lenenn^i 
ahle on lives, and the executor, during ^ the minority 
of an in&nt entitled to the beneficial interest re^evcNi, 
fq^ lives at the request of. the lord, it waahdld, that 
the lease should go. to the executors .ox admiiiistraton ; 
of the infant* and not.to.his heir^C) i, ♦, , . .o 

StCTIOK Till: FOURTH* • >/ "I ' < 
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On the Merger of Estasesfor YearL 

MsRGfiR has been sometimes coiisideredt as ais^uv* t 
render in law; and. where the immediate effect of tli^. 
cpjiveyance which causes the meiger conreaponds to / 
a;3urrender, it is said the instrument must bepleailld! 
aa a surrender, and not in the words in which, the :JA4 1 
t^tion is expressed. Mr. Preston, who has written > 
largely upon this abstruse and difficult sul]jeot, al« 
though he states several distinctions between vmtfg&t. \ 

(0 Witter V. Wittci*, 3 P, Wms.* 10^. 
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lad suiKHder^ seeim to admit, that these distiiictiaiifl 
relate chiefly to the mode of their <^ration, aiid 
that in e£fect they aie the same t for in no case, b€ 
ofafiarves (')> can a merger take place, miless the right 
of making and accepting a surrender resides in dw 
serverai persons between whom the tramaetion which 
causes the merger takes place; and so in another 
place (^) he says, that a merger will take eflfect in all 
those instances in which two estates meet in the 
tame person, and the owner of one of these estates 
night surrender to the other> if these two estatea 
Were in distinct persons. 



a sunender, merger, thoqgb g^ia^ally abso^ 
Inte^ is sometimes coiotdttional, and it may operate aa 
to one part of the land, and be inoperative as to the 
rest ; to the e£fect however of a surrender, it is re^ 
quisite that the tenant of the particular estate should 
relinquish that estate in favour of the next vested 
estate in remainder or reversion ; on the other hand, 
the doctrine of merger is confined to the cases in 
which the tenant of the estate in remainder or re- 
.versioti grants that estate to the tenant of the par* 
ttcular estate, or to those instances in which the 
tenant of the particular estate grants it to the tenant 
in reversion or remainder bdbre he is capable of a 
sitnender ; and afterwards, when he beccmies cap^le 
of a surrender, the merger will take effect accordii^ 
to the rule before stated. 



rmv^trmmmr^m^mmmmmi^mm'mm^^m^^r^ 



\ 



(>) See Prestoa on Meiger, pege23< 
O Preston on Merger, page 1$2.* 
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A term for years may be defeated by merger i^heit 
there is an union of the freehold or fee and the term 
in one person at the same time, either in the same or 
in different legal rights ; but there are some excep- 
tions under both these heads. When they are united 
in the same legal right, the rule seems to be very 
general, and the principle upon which it rests is obvi- 
ous; but it is difScult to find the principle upon which 
the distinctions in the latter class are founded. 

It has been stated under the title of surrender, that 
If the tenant of the particular estate grants his in-, 
terest to the lessor, reserving but a single day, it is 
sufficient to prevent an extinguishment by way of 
merger. So the intervention of any estate in .re* ' 
mainder will at all times prevent a merger. But 
a future interest, or hiteresse termm^ will be no 
impediment to it ; where ('), liierefore, A. made 
a lease for ten ye^rs to B., and then granted a second 
lease by. deed to C. for years, to commence injuturo, 
B. having, before the day on which the lease to C. was • 
to commence, conveyed his estate to the lessor, it 
was held to enure as a merger, because the interesse . 
termird was not an interest vetted in possession*^ and 
therefore, until it was perfected by, entry, it rested 
merely in contract, and consequently could be no 
impediment to the merging a Vested term in the pre- 
sent reversion expectant on that term (')• It may 
be remarked, that it was further determined, that . 
this merger had no effect upon the interesse terminij 



(') Dyer* 112a. Nortbaxn's case, Hetl. 55. 

(') See Prest. on Merger. Dy.l77. pUd5. Sh«ph. Toachst. 276. 
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hufi tbat it was h^d to be good ncAwithstaBding, and 
the tenn comineiiced on jtfae day appointed, (') 

An estate in joint-tenancy will not prevent a merger 
as to one mcnety pr other joint share \ for if there are 
seijeral joint lessees of a tenn^ and the reversion de- 
scends or is purchased by one, this is a dissolution 
of the jointure^ and the estate is said to be executed 
as to one moiety or other jqint share. (*) 

If a lease for years is made to A., and the lessor 
makes a feoiSment to B., with a letter of attorney to 
A. to deKver seisin, and he makes livery accordingly, 
yet this does not extinguish the term, because the 
act of delivering seisin is purely ministerial, and 
enures as the act of the feoffor ; , though to secure 
the term and settle the reversion, which was all that 
was intended . to pass by the feofiment, it may be 
proper for A., after the livery, to make an entry for 
hi^ term, because the livery gave the actual pos- 
session, though the agreement and the intention will 
direct it so.as to transfer the reversion expectant upon 
the, term after the lessee has re-entered, (') 

So merger is prevented hy the express meaning as 
well as by the eq^y of the statute of uses. There- 
fore, if the lessor en&ofl& his lessee to uses, the 
interest of the lessee is saved by the express saving 
of the statute of uses. (^) 

(') Dy.ll2a: 177. pi. 36. 
(*) Co. Liu. 182 b. 

C)Co. Liu. 52. Moor, 11. 280. 605. CroTJac.177. Bac. 
Abr. Lease R. 

(«) Cbeyney's case» 7 Rep. 46 a« 66 a. 
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So l^sse^ for yeaiB may be a tenant to the pnBcipe 
ior suSkriBgCi imnmon recoveiy without injury to 
Iu4 ifinBf althou^y till the recovery is suffered, there 
is :m actual union and merger of the two estates in 
jthe ^aine legal nght ; because, after the recovery the 
wes are guided by the bargain and sale inrolled ; it 
is therefore considered within the equity of the stat. 
' ^ Hen. VIII., and the rent and term will be revived 
after the recovery is suffered. (') 

It seems also to have been i^greed, that a lessee 
for years may be a releasee to uses witiiin the same 
equity -, but where, after a lease for ninety*nine yeans 
the lessor conveyed the same lands by lease and re« 
lease to the lessee and- another person, and their hek^ 
to the use of the lessor in tail, with remainders ov^ 
it was contended, tluit by reason of the intermediate 
lease for a year, the case was taken but of the saving 
, of the statute, because^ by taking the new lease for 
a year, the lessee had surrendered his former tertoi^ 
and then it was $aid, the subsequent release Could 
not revive it. No judgment appears to have been 
given ; it has been thought (0, however, reaaonable^ 
that the lease for ninety-nine years should not b^ 
merged, or at least ovly for a moiety, and even in 
that case, it is clear that equity would set up that 
moiety again* (^) 

Before the statute 29 CSi. II* c. 5. and stat 5 Geo. 11. 
c. 20. tbe lessee for years^ of tenant pur auter 'vie; 



(0 Ferrers v. Curzon, Cro. Jac. 643. 2 Roll. Rep. 245. 2 Mod. 
- <i) B«e. Abr. LeascR.- O Cook ▼. 5!oiiii(!airtr 2 Le?;*^ 
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would have become an occupant on the death of the 
lessor, and c(msequently, the accession of the free- 
hold would have merged the estate for years ; but 
those statutes, and especially the latter, haying 
abolished general occupancy, the merger will natu- 
rally be prevented by the heir or executor taking the 
reversion by special occupancy. 

Thf re appears to be good ground for supposing, 
that the mere union of two terms in one person 
will not operate as a merger of either. In the early 
cases there seems to have been considerable dif- 
ficulty in reconciling this doctrine with what has been 
before stated with respect to surrenders ; it seems to 
be undoubtedly true, that a lessee for years may 
surrender expressly to a termor for years in rever- 
sion, or he may take a new lease even for a less 
number of years than his original term from the 
lessor, and in both cases an e:s^tinguishment of his 
o.wn term will take effect, in some respects similar to 
mei^ger ; but there is a great distinction between the 
destruction of a term by surrender and by merger. 
If, for example, a lessee for a term of years, paying 
a rent, with the usual accompaniments of bond fide 
leases, accepts a new lease under a different rent, the 
first lease is surrendered by operation of law : first, 
because the lessee could not have the benefit of his 
contract with tlie lessor, if the first lease were to 
stand in the way ; and secondly, because the lessee 
would be subject to two rents, when only one could 
-have been intended. Again, suppose a lease is 
granted for twenty years for one particular purpose, 
under a certain yearly rent; but the lessee and the 
lessor conceive, that the land may be more advan* 
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tageously used for other purposes, and therefore 
agree that another lease shall be granted under a 
different rent, and for different purposes, which lease 
is granted accordingly. Here, if the first lease were 
not determined by the operation of law, the lessee 
would. be^ liable to two rents, and could not efiect the 
purposes intended by the second lease until the end 
of the term granted by the first. It appears, there- 
fore, to be a question of intention, whether one lease 
shall be extinguished by the acceptance of another. 
If the existence of two terms in the lessee would 
operate to his disadvantage, or to prevent the inten- 
tion of the parties from taking effect, then the second 
will amount to a surrender of the first lease. Mei^er, 
however, has no i:eference to contract, and therefore 
there seems to be no reason, independent of the rules of 
law, why any^extinguishment shbuld take place. The 
result of the cases on this point seems to confirm this 
reasoning. In Cro..£liz. 302. indeed it is said, that 
a surrender by a termor for ten years to another of 
twelve years is good to drown the lesser term ; but 
all the other books (') agree in saying, that one term 
cannot be merged in another ; and Leonard (^), who 
reports the case in Croke just cited, mentions the 
opinion of the judges to have been to the latter 
effect. It seems to be clearly admitted, both in Cro. 
Eliz. 902. and 1 Leon. S03., that where a derivative 
lease is granted, and the reversion of the cmginal 
lease is afterwards united with it, the union does 
not create a merger. So, when it is said in Cro. 

(0 1 Leon. 303. 322. Shep. Touchst. 347. 16 Vin. Abr. 368, 
pi. 11. 369. pi. 17. etnotis. « 

(») 1 Leon, 303, 
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Eli^ 303. that if a lessee for twenty years accepts a 
lease from a rever^oner of only two years^ such first 
lease is determined, that must be understood as 
arising, from the supposed contract between the par- 
ties, and not as the legal effect of merger ('). UpoB 
the whole^ therefore, the result of all the cases 
appears to be, that the mere union of two terms in 
one person does not operate ^ a merger of either ; 
but that in the case of leases, the acceptance by the 
lessee of another lease from the reversioner, even for 
a term less than the former, shcfws an intention to 
relinquish ^the first lease, and thereby operates .as a 
surrender or determination of it* (*) 

Notwithst^ding one of two estates is held in trusty 
and the other is held beneficially by the same person, 
or that both estates are held by the same person on 
the same or different trusts^ the doctrine of meif^ 
wttL operate on these estates ; because the law tafcea 
no notice of trusts over which courts of equity alone 
li^ve jurisdiction ; accordingly, when the merger ia 
law take^ effect, courts of equity interpose, and will 
by their interference, as against thie person who haa 
occasioned the prejudice to the beneficial owner en* 
titled under the trust, and against all persons claiming 
under such trustee without consideration, or witbi 
notice of the equitable title, support thp thrust by way 
of charge upon the land^ by decreeing possession &£ 



(0 See 1 Leon. 322, 323. Bac. Abr. Lease S. 

(«) See 3 Leon. 245. also 4 Burr. 1980. and Davidson ▼• Stanley, 
ibid. 2210. For the valaable remarks ooptained in thepreoednig 
pam^^aph, I am indebted to the maturer judgo^enl of a friend* 
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the kinds for the time of the ^tate ^hich is merged^ 
or by decreeing a conveyance, m the ciiicumstanceB 
mayfequiie. O 

Lord Coke (*) has laid down a general position of 
the fdlowing nature ; a master oi an hospital, he 
observes, beii]^ a sole coiporation, by the tonsent of 
his brethren, makes a leasef for years of part of the 
possession's of the hospital ; afterwards the lessee ibr 
years is made master ; the term is drowned ; for a 
man cannot have a term for years in his own* rights 
and s freehold en dutre drait^ to consist together; but, 
he adds^ a man may have a freehold in hisAown rights 
and a term en atUre droits perfectly distinct from one 
another ; and therefore, if a man lessor takes a feme 
lessee to/wifei the term is not drowned, but he i» 
possessedof the term-in her right during the cover* 
tore ; so, if the lessee makes tibe lessbr his execntcH^, 
the term is not drowned. Blackstone, on the other 
' hand, m his Commentaries, states the rule in much 
broader terms; after laying down* the qualification to^ 
be applied to the rule of merger, that the two estates 
must come to one and the same person in one wadt 
tiie same ri^ht, he draws this condosion, <* else^ if 
the freehold be in his own right, and the term m 
right of another {en mttre droii\ there is no merger." 
These passages have been noticed by Mr. Preston, 
and tiie justice of Lord Cokeys propositiatts hcve been 
examined by him with great ability and perspiciious- 
ness. The exemption from merger, he observes, in such 



(') The Duk« of Norfolk's case, 3Ch. Ca. 15. and Preston ba 
Merger. 

(*) Co.Litt;.338b. 
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cases has also been considered with the same latitude 
by other distinguished lawyers, but without the dis- 
tinction laid down by Lord Cdce. In a case ia 
1 Salk. 326, Lord Holt said, if a man hath a term in 
right of his wife, and purchases the reversion, this is 
no extinguishment, because he has the term in one 
right, and the reversion in another ; so, in 3 T. R. 461,, 
Lord Kenyon said, generally, without any distinction,, 
nothing is clearer, than that a term taken aUenojure^, 
is not merged in a reversion acquired suojure. 

That the two estates, qpntinues Mr. Preston, must 
be held in one and the same person, in one and the 
same right, in order that the doctrine of merger may 
be applicable, is, as a general proposition, contrary 
to several antient and to some modem cases. Thus 
it is said ('), that if an executor, who has a lease for 
years from his testator, purchases the freehold, the 
lease is clearly extinct In one place Q), however, 
it is further observed, that the lease neverthelesa 
shall be assets in the hands of the executor. In 
another case ('), a married woman became entitled 
to a term as executrix, and the husband held the 
term m her right, and in right of her character a& 
executrix he purchased the inheritance ; it was held^ 
that the term was merged, so as to be extinct as ta. 
the wife, if she survived, though in respect of all 
strangers it should be accounted assets in iiis hands. 



V 

(0 BrD.Surr.52. EztinguLihment 54. 4 Leon. 37. per Dyer. 
0) Bro. Exting. 54. 

(3) Moor, 54. Dalison, 52. pi. 25. See also 4 Leon. 37. p«r 
Ma&wood. t 
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The position of Lord Coke, that a man cannot 
have a term for years in his own right, and a freeh^^d 
en autre droit, seems equally untenable. The example 
given by hun of a lessee for years, who takes a feme 
lessee to wife, is contradicted by the case of Lichden 
and Winsmore ('). So, in the case of Piatt v/Sleap (*), 
all the judges, except Williams, agreed that the 
descent of the immediate reversion to a feme covert, 
does not merge an estate for years vested in her 
husband in his own right. In the case of Brace- 
bridge V. Cook (^), the husband was the lessor, and 
by mesne assignments, the tenements became vested 
in two persons jointly, and one of these persons in- 
termarried with the lessor ; it was held, that jon the 
death of the wife, the term survived to her com- 
panion ; consequently it did not merge. Although 
it might be urged, that the term was protected from 
meiger by reason of the joint-tenancy, which was 
not severed by the marriage, yet one of the points 
made in this case was, whether the immediate free- 
hold and inheritance which the husband had, should 
merge the term which the wife had in the moiety, 
and so dissolve the jointure between the wife and the 
stranger ; and it was said, the case was no other than 
this : if the lessor who had the fee-simple married 
with a woman his lessee for years, or if the husband 
made a lease for years, and the lessee granted his 
estate to the wife of the lessor, whether this would 
extinguiah the lease for years or not j and the court 
held the law to be, that the immediate estate of in- 



(') 1 Roll. Abr, 934. (») Cro. Jtc. 276. 1 Bukr. 1 1 8, 

(3) Plow. 417. 
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heritance should not m that case metge or extinguish 
the moiety of the termirhich the wife had, because 
he had the inheritance in his own right, and the term 
in right of his wife. This case, therefore, Mr. FireMoA 
conchrdes to be an- dtjAhonty^ that if liie husband 
who has the reversion in fee, afterwttds beicomes en- 
titled to a term in right of his wife, the term will not 
mei]ge. 

The case of the lessee undef an hospital is next 
considered ('). The point of tliat case is equally 
applicable to any person who is a lessee under the 
parson of a living, with the concurrence of the 
psttron and ordmary, and afterwards, during the 
term, becomes parson of the church. Hiis lastaDce 
was ui^ged in- Bracebridge v. Cook, and it was said by 
die counsel at the bsu-, that the term was extinct in 
the freehold - which the parson had in right of hia 
church. Catline denied this opinicm to be law, and 
said the parson had the term in his own right, and 
in capacity of his natural body, and the inheritance 
as parson, which was another capadty, and therefore 
the term should ilot be extinguished. 0a tfiis foSsBt, 

« 

observes Mr. Prestc^, there is^ great ediitrariety of 
opinbiis (') ; but aldiough it is dflBcult to discover 



(') SeePK^tonoQBierger,281. 

(*) The history of these opinions is traced in Vin. Abr. vol. 15. 
tit. Merger, 362. pL' 3. in note. Catliae'B authority is ^ied^iaaigu- 
ment, 1 lieon. 334 ; and Bracebridge ?. Cook is dted ^^argDiifM^ry 
authority^ '3 Leon. Ill : it is also dted 1 Roll. Rq>. 247. ; and 
there it is said to be an extinguishment by the best opinioDS« and 
that it had been so taken in Sir Fkuncis Fleming's case. In Laiie» 
101, Bromley J. held, that the term was not ezUiigiiiahed ; but 
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the principle of some of the cases, they hj no mfitns 
eitaUish a general rale, that a term in a maa!ft cma 
right is inconsistent With a freehold en autre drcit, 
whilst from others of them it is clear, that neither of 
Lord Coke's positions are strictly true, since on the 
one hand a term held en autre droit will not always 
merge when the term is held in his own right, and 
the freehold en autre droit, by the same person ; and 
on the other hand^ it will not always be protected 
from merger, because the term is held en autre droit, 
Bhd the freehold in his own right 

From a collective view of the cases, Mr. Preston 
concludes the real distinction to be, that the accession 
of one estate to the other by mere act of law, as by 
marriage, descent, by executorship, or intestacy,* 
will not oceaisfoh a merger of one estate in ihe 
other, where two estates are held in difierent rights, 
and this without any distinction whether the term 
accedes to the freehold, or the freefai^d to the term. 
Thus in 4 Leon. 37. and Grodb. 2. Man wood said, 
that if a feme termor marry him in remainder, the 
term will continue, for that it is the act of law which 
casts the term on the husband; and in the latter 
book it is said, that if a woman hath a term, and 
takes husband, who purchases the fee, the term i^ 
determined -, on which Manwood observed, that the 
law might be so in that case, because the husband 

Wineh. 120. is contrli, and cites Rudd's case. Hutt. 105.- Jenk. 
200. are to the same effect. So of the master of an hospital, ib. ■; 
but if a lease for years be made to A. one of the commonaky of 
London, wbo afterwards becomes mayor, the lease is A>bt extinct, 
ib. ; and so of a dean and chapter, ib. ' 



' » 
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has done an act which has destroyed the term ; viz^ 
the purchase. In Piatt v. Sleap('), the reversion 
acceded to the term ; and in Bracebridge v. Cook Q)^ 
the term was an accession to the reversion ; and in 
these cases an exemption from merger was uniformly 
allowed, as the consequence of the two estates being 
held in diflferent rights, and one of tlie estates was 
an accession to the other merely by act of law. 

This distinction is perfectly consistent with the 
instances cited by Blackstone as examples of his 
qualification of the rule. After observing, that the 
estates must come to one and the same person in 
one and the same right, he adds, ** else, if the 
freehold be in his own right, and he has a term in 
right of another {en autre droit)^ there is no meiger j" 
" therefore," he continues, " if tenant for years dies, 
and makes him who has the reversion in fee his 
executor, whereby the term for years also vests in 
him, the term shaU not merge. So, also, if he who 
hath the reversion in fee marries the tenant for years, 
he haih the inheritance in his Own right, the lease in 
right of his wife." In all these cases one estate was 
an accession to the other by act of law. 

It has been further observed ('), that Lord Holt» 
in one case (*), has carried the exemption even to 
the case of a person who was possessed of a term en 
autre droits and purchased the reversion : so also, in 
the case of Lichden v. Winsmore (0, it was held, that 

"3 — ■ 

(0 Cro. Jac. 276. (») Plow. 417. 

(3) Preston on Meiger, 292. («) 1 Silk. 326. 

(5) 2 RoU. Rep. 279. 
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if a man seised of an estate for life in right of his 
wife, takes an assignment of a term on which the 
freehold of the wife is expectant, it will not merge 
the term ; and yet in this case he has the term in 
his own right, and the freehold in the right of another, 
and one of these estates is an accession to the other 
by his own act. But notwithstanding these two 
authorities, Mr. Preston relies upon the distinction 
already mentioned, and the authorities cited by 
him. C) 

From the case of Piatt v. Sleap (*), Jenkins, in his 
Centuries ('), deduces these distinctions, " a woman 
has a lease for years ; she takes husband, who is 
seised of the reversion in fee, the lease may survive 
to the woman. A husband has a lease for years, and 
the wife purchases the fee, or the wife before mar* 
riage has the reversion, this extinguishes the lease ; 
but not so if the fee descends to the wife after mar- 
riage ;'^ and he refers to the maxims, volenti nonfit in- 
jtiriaf and quiUhet potest renunciare juri pro se tntro- 
ducto. AU these positions, it is said (^), are correct, 
.. except that which applies to the wife, who before 
mtoiage has the reversion. That proposition is 
contrary to the current of authorities, and no case 
occurs which supports the proposition that the lease 
shall merge when the husband has a lease for years 
and the wife purchases the fee ; but this latter pro- 



^ (') Bro. Suit. 52 ; Ezting. 54. 4 Leon. 37. and the case in 
Moor, 54. Dalis. 52, 

(*) See aupra. 0) Jenk. 73. Hob. 3. 

(4) Preston on'Merger^ 279. 
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pQsitieli, if law» may be reconciled by conmderingy 
tt^at the wife cannot purchase witih e£Sect witboi^t her 
Jbusband^s concurrence* that his concurrence is ^ act 
done.by him amouqtiiaig to a w9iyQr of the ten9f aDd» 
in ^fect, to 9SX agreement to givq iip the term, and 
to take the freehold in right of his wife. Tht8» how- 
ever, may be considered as a doubtful point. (') 

Ip 1 Bulstr. 118. Lord Cqke. has also thrown out a 
doubt, whether a term in a husband would not meige 
in the inheritance of the wife, when he becomes 
tenant by the curtesy initiate, although it would not 
merge while he and his wife had only a ^ejsia in r^bt 
of his wife. In a case (*), however, idiere land was 
given to the husband and wife* and the h^irs of tfas 
husband» and the husband having made a lease for 
years, the wife, ailer his death, married the lessee^ it 
WAS h^d tliat the entry of the wife put a total into- 
ruption to the interest of the lessee* and avoided the 
term entirely as to herself* because she was.in pf the 
freehold by survivorship paramount the lease; aadl 
"then the lease could not take place again till after 
her death against the heirs of the husband : and whe- 
ther she would outlive the term was quite uncertain^ 
sa.that during her life the lessee had no interest^ hot 
<oJiy a bare possibility* which could not be touched^by 
the intermarriage* but continued just as it was before* 

As far as respects creditors* the law seems to make 
some reserve in the doctrine of merger j ^ but, on ge« 



n See Preston on Met^jer, 281. 
0) Bro. tit. Lease 58. 3 Leon. >57.. 
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neral principles^ it has b^en thought difficult to 
adopt the ru)e lai^ down in the cases (') upoii the 
point without qualification. In Bro. Exting. 57* it is 
sai4> '* semble, if a man has a lease fpr yeaiB as 
executor, and afterwards purchases th^ ravei^nuon, 
tihe. lease is not extinct, and especially so far as it is 
to be assets in the hands of the executor : and if it jls 
extinct, it seems to be a devastavit ad ultimtmf** (read 
ad valorem)* Moor, 54, is also to the same ejSfect. 
Now in all these cases it is evident, says Mn PrestQ)^, 
that a doubt has been entertained upon , the ppint ; 
that doubt seems to be resolved into the concluaioii, 
that the term is in effect annihilated as a^^niyt tt)e 
executprs and all other persons, but the law s^epos ^ 
have provided a remedy ixi ' \'alu^ fpr the cr^t^^ 
and others claiming under the testator againatthe 
proper goQd3 of the executor himself (*). So.ti^ 
merger of a tenn of an executrix or administratrix in 
^e reversion or remainder of her husband, will tie^ a 
devastavit by the husband and wife during tibe oover- 
ture, and probably by the wife lifter its determin^- 
tipn. But, on general principle it is m^ t^ 
husband could not be liable for the devastmnt, pt any 
time after the death of his wife, or other del^rmina- 
tion of the coverture, except whef'e there hag . been 
judgment for the devastavit against him and his wife 
during the coverture. (') 

Such are the rules of a court of law ; and it is said 
to be extremely doubtful whether a court of equity 

(>) Brp, Eztii^. 54 ; Executors 1 74. 

(0 8 Rep. 136. Co. Liu. 264 b. 338 b. 

(3) Manson v. Bourne, Cro, Car. 506. Flowd. Qu» 
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would afford any felief, especially as there is a specific 
remedy ip^^uefa casesat tow? (^ '■'^' ^*' * "^ ^ 

It has been observed^* that * an^tnA^ei^r 'ilermf^i& 
no obstaiu:le to merger: sn interesse tsmtim nmy^ 
nevertheless, be subject to theopemtiiUti x)f mei^f; 
and be extinguished in the inheritance before iicptn^ 
mences in poaaession. ins case Of tlier^r^/ ^efl 
A., seised in fee, granted an btttre^ ^i^rrnSm \xfv. 
for 100 years, and before itrtsoimnent^ m esse frtaM 
a lease to commenee umnedktelrt» C! for tweijfi^l 
one years, and then B/, before the cifmniencemeilF 0r 
his «tenn, regranted -it to A.,: a qci^sticm ISaSK^ 
whether A. could, upon the ground thatHiis inteffS^ 
termini was not meiged^ gnuit a utot-chai^ d6lii% 
the existence of ^ leaae to C, (fer if the ^f fe ; tW 
termini had any ^:aufl!te0ce : in A^ it would avbiFttfb* 
second leas^ and conseaiiiently, ba ^MM^^^o^4lfe 
rent-charge)f it wa9 resdlved, that tl'ifas m'^rged t& 

the inhtnttoce^; ^aiid thou^ tibere^^^as k serefiHRe- 

' " * ' " ■* » 

in ttfe-posseapioprbythe second leaie, ^^ tlke'Mfr- 

es^fefjmm was fiMEai Jonmediate to "fte^ frbcfeoIdMl^ 
in|f(6ntfLnc^ haviilg been granted 4Mf<M'tM^ iktoM* 
lease, and entitled to take itfet^ b)r^^ta^ 
possession under it (') ^ ' i^ ^^^ ^* •-"^*'*'^ iiaq jorf^ 



,, . .,.^ a-f -,. .-■ .^.^ ' ' *- - '" --"" 



O Ftotbn on Merger, 563. 
(•) Salmon ▼. Swann. Gro. jaQ.619- ^ ..^ ^7? - : *T '" 
{') Quaere ' as to this case, for if the interesse tcjaiiiii wl revtr 
granted to A. b^ore jdie time i^:^it^ tHWMMaotttetaii ^omuAifl^ 
it would amount to ^'es^an sigiyp^jpf j^ fvttkrt iataifci^^hifik 
does not seem to be possible. See Ba^i. A)k< /JbcaatS. i2*4«dMfllolU 
Abr. 494, 495. See Ifi^ston ffiH^^m US. ' / ^'V'r^cC v^ ' 
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It is a gmeral rate with courts of equity, that 
wfafTO the owMr of an estate t>ecoines entitled to a 
ctefge upon it, Mctired by a term of years, sucK 
team shall ^nk into tlie estate for the benefit of the 
lieir (') ; and Lord Hardwick said, he subscribed to 
tttft doctrine, widi this addition, <*nnles(i3 there is 
fWidence of the intention of the owner of the fee, 
that the charge should not merge ''C). But the 
person entitled to the estate roust have the absolute 
Uf^ fbr an exception is made in the case of tenant 
iXk tan (*). So, where by a reaiSon of a limitation to 
tnilltc'cjj to preserve contingent remainders, the owner 
ikfH not take a fee, the charge will still subsist (^). 
In the caie of infants (^), the court also departs from 
the otoal coarse, for it is much more beneficial 
to the infioit, that the charge should continiie per- 
sowl, bccaase an infant has the use and disposition 
of it before twenty-one ;. but he has no disposing 
ponrar over the real estate till of age (^). But where 
a famatic dies, entitled to an estate, and also to a 
chai^ mfon it, secured by a term, the heir wiB Uke 
the estate dncharged; and the Lord CbanceDor 
(Lord Louf^borough)' said (?), that it was a dear 
both 9t law and equity, that where there k 




C) Dooitfdiorpc T. Fort«r» Amb. 600. CbMter ▼. WiUet, ibid. 

m. 

^).TkoiiittT.Ktmfih,iVcrD.348. Bowdlf.Mofegtt, 2Veni. 
». .Aaib.d4& 

p) Th» J>vkB of ClHndos r.Taibot, 2 P. Was. Ml. 
{^ Wyndham ▼. Sari <tf EfTiBKmi, Mmhii&S. 
(<) TlnoMtt ▼.Xcmyih, iupra. 
f) LoiiCMpilMiT.aMii«t&,3Vti.J. 264. 
<7) Sm 2 ▼«•*!.»>. 

£ E 
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a confusion of rights* wheie debtor and auditor 
become the same person, there can be no r^bt pat 
in exertion j but ther^ is an inuni^diate mei^r. In 
the case of inftnts^ he observed^ courts of equity 
proceeded upon a supposed intent upon the part of 
the infantt if be could express it, that the cba^i^ 
should subsist, because it was obviously for his bene- 
fit^ .but between mere real and personal represent 
tatives,' there could be no equity, as there wac^,^ 
]%ht, but the interest must be taken as foBtuae h/^ 
dijrept^it^ In the case of ciied^ns a^so^ the^peuft 
will sMf^ort the charge as personalty, and yfjjl fg^^ 
vent it sinking into the estate for the benefit of tb« 
heir.(*) 



: i^\ 



SECTION THE FIFTH. 

On tie attendance of T€rm& an the Inheritance^ 



'ALTROVGti it has been observed, that all terms 
years are, at law, terms in gross, yet a distinction has 
'!t^ prevsuled in equity, between terms in gross and 
4erms attendant upon the inheritande. Where the 
Wtter of the inheritance is also entitled to die bene- 
Ificiai interest in one or more terms, and there is no 
beneficial ^interest in any other person intervening 
between the term and ibe inheritance, there such 
^rms are capable of becoming attendant upon the 
inheritance. 



Wm. 



-'(«) Donistliorpe ▼. Porter. Amb. MO. Bac Abr.-IjiSielL by 
GwiUim. 



Where atenii is in^tfils way capfiabte tef Itebttiaing 
^IrttefiKlatit npoh the inherlt^tice, if iViay bef itisA^so 
either by the '3»pt^i» declaraCidli of *e pAity,' e^^ -it 
'^taay become attendtot by impilicMiOfi. Equity, h0#- 
^^v^r/wiU not mak^ this implication, if there k a 9l6ar 
^rjMmifestatiofi br expres^ionf of a contrary intention in 
'%he owner of the property ;' because th^r c6hstrtu6ti6n 
-bf equity fe tJiis tespect is M the first inrstince 'maffe 
iopcfi the stfppesitlo^ of inteiortian on the piairt of '\fce 
o^ner ttf the inheritance, Which it alms to tefiiJc- 
tuate } the4mp4icatiott, therefore, citi never bfe tAiAe 
^bfttraiy ttt tbd declared intent ef the pait)r^*ft. 

In mortgage terms, a proviso is not unusual to 
make such terms attendant' upon the inheritance, as 
isoon^as the charge shall be satisfied, and in the mean- 
time to make them applicable o^ly to the particular 
purpose of securing the charge created by the mort> 
gage deed ; but^no declaration of this kindts'il^essary 
: where uo* proviso is inserted to make the {tjefi;^ ^o^ase 
^^€Hr pay^e^t of the. mwtgage money and ^ntciTaajt, 
^sjpc&^quily views tlji^ particular purpose for wh^tlie 
^tef m , wur created, , and will ivever pepui^ ah ^ qut- 
itaqdiDg )3f lii^^eii term to be used to tl|? prejudice 
pf thie rigjii^l owner of th^ i|i|ieritai;ice^ ^T|?rm?,i5?r 
^fi^ created for the piu;;pQse^ of i^mily ,se|:tlemQpt89 
Usually are made to cease either before th;^ t^staare 
iaa:is^ed, or, pa aqy evwfc happening .which; rew^ra 
the execution of the trusts of the settlenQum^ un« 
necessary; but if no.such.proyision is made for their 

0) Coll. Jurid. 2d vol. 269, : . -^ 

££ 2 
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cessation, the trustees will hold -such terms for the 
benefit and protection of those who take under the 
settlement according to their respective interests^ 
without any express declaration^ 

, Terms for years -may become attendant upon the 
.inheritance in many other ways by implication ; for 
if a man purchases, or is in any ,ivay entitled to the 
.legal inheritanoe, and obtains an assignment to ano. 
ther in trust for himself no express declaration is 
necessary to make it attendant on the inheritance. 
So, if the legal owner of the term obtains either by 
purchase or descent the equitable fee, the legal term 
becomes attendant upon the equitable inheritance (')• 
There is however a distinction in these cases which 
is material ; in the latter case the term renuuns a 
chattel interest, and is personal assets in the hands 
jof the executor ; but in the former it partakes of the 
nature of the property to which it is annexed, v «Thls 
.statute of frauds indeed, made the trust of tbe in- 
heiitance ass^ at law in the hands of the heir ; but 
it makes no. mention of the trust of a term in this 
respect. . It has, however, been contended (^}, that 
where the legal owner of the inheritance is the 
casiuiqtie trust of a term, without any express declara- 
tion to make it attendant upon the inheritance, the 
term should be assets in equity, with this difierence, 
that the heir should have the benefit of the surplus 
profits of the term, and not the executor ; but it was 



(0 Goodright v. Sales, 2 Wils. 329. 

C) Chapman ▼. Bond, 1 Vera. 1 88. See King/V. Balieit, 2 VefD. 
24& 
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admitted, that if the trust of a term ;were expressly 
declared to attend the inheritance, there it couid 
not be assets even in equity. But this, according to 
Mr. Sugden, has been clearly ovei:-ryled ; ^od where 
the term is in a trustee the same rule prevails, whe* 
ther the term be attendant by an express declaration 
of trust or not In neither case was it ever imagined 
that the term could be personal assets, but it has 
sometimes been generally stated to be real assets, 
whieh seems to be an incorrect expression, for the 
term. IS iBot real assets, but is merely attendant Upon 
thei infaisritance, which is so* (') 



.''. • I 



la the aasne .way, if the executor of a cestidijue 
trust :<yfi the inheritance after ids death, assigns a 
term/ (Hduch .the< testatoac held in his own oame,i to 
atitand tbdinheiitrace^ itwiU no ilongar lie* personal, 
asaets^i aad the legaieesr. or creditdrs, :CKnjQcily. but^eii* 
satisfactioa out of the assets. of Ikej&^esltotyjaBSaB^i 
a demstaviL -. It seemd,, honsever^i tluub vthby ^ttit^r. 
ibUow.the term in equity, bi^k; not aA agamstaok^ri 
yfcfe purctiaser without notice, .eveairlicrenaadtiaalJ* 
asai^ixient has been made for bis. |»rpte6tion. (})dc^o6i 

jf^^jia?; beci) Uk^jvise determined, that, ifc 11(1^^ 
m^; of ^-o^^4i^ poiiseftsed of.a term, bi^ys *1^ i^ij 
hei^t^n?^ ^ t^ Biu»e of a,trustee> the tmfkfAzmta} 
suJiJRfft,ta.^et.piM*om. of LoMqn, tiwugh BcfeUBfmto'j 

— r;> V. Mi , '."J ^- ' ^ ' - g ' ' :" ■ — ^r-^^'-^-'Trtricrs^Tiniq 

(0 See Sugd. Vend, and Purch, 363. 4th £d. and the cases there 
cite4» Thurston v. the* Attorney GeneralT 1 Vern. 340« Tiffin vP" 
Tiffin, 1 Vera. 1. Baden v. The Earf;6f Peiiiteoke; ;9 VtfA ai\ 
213a- 2 Trettt. Eq. ca. 4:' §-€. ^ ■ .-V • ,;.7ca ^ i:l:slY^^ <) 
(») Charlton v. Low, 3 P. Wins. 328. • <:i T 
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should have been deciaiiRid of the femi to attfehd the- 
inheritance. (') 

Since equity looks always at tbe particular puf))ose 
for which terms are created, unless tiie int^ntiofi k£ 
the^ P^rty creating the term' clearly appears to the con- 
trary, it will not sever the term from the inheritance 
afler tnat particular piitpose is satisfied. In a case Q)y. 
thereforie, where the mortgagee of a ternr had assigned 
it in irii^t for himself, his executors,, administrators^ 
and assigns, it was nevertheless held^o be atteiida&t 
upon the mheritance, hecause^i^ intention appeared 
to be oiily to obtain the ifbnvejran'Ce of the legal 
estate of the inheritaltce ta fiiitase^lf. So wfaeie a 
feme sole^ seised^in fee upon 'her' maixiage, raised a 
term for years in trust fbr her intended husband during: 
t&eir joiQt lives ; ancl if they should have any chiMrai^ 
in tnist for the children, their eieetitdrs And admi* 
nistrators^ during the test of the term; and if die 
hi^sbwd survived her, ill triis;t fof him* during his \i§^^ 
but if i^he should be the survivor,' then ik trilst for 
h(Br duHng the rest of the term : this Was held to be 
only an.unskflful declaration of the t!rU£H:of the teim» 
a^d no indication of any intetitiorf io s^elr it from 
the inheritance. The husbaiia died witb^fift issue, 
and the wife mamed a secbtid time, and! dftcr 'her 
death, during the.tenn, her second husband took out 
administratipn to her ; but a5 the particttkr pdfpose 
of the term related to the first diafriage, after tiiat 
was satisfied the term b'ecatme attendant upon the 



(•) Dowse V. DeriTal, 1 Vem. 104. 
(*) Holt y. Holt. lP.Wni8.360. 
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inheritance^ and was not severed by the second mar- 
riage ('). 

In a late case (*) where the testator devised 
lands to trustees for ninety-nine years; upon the 
trusts to be afterwards declared in the will, and 
from and after the expiration or other sooner deter- 
mination of the said term, he gave the same lands to 
several tenants for life, without impeachment of 
waste, with remainders over in strict settlement, but 
declared no trusts of the term ; the court held, that 
there was no resulting trust for the personal repre- 
sentatives of the testator. The Lord Chancellor said, 
that if a precedent had been before the attorney in 
drawing the will, he would have used the words << and 
from and after the expiration or other sooner deter- 
mination of the said term, and in the meantime 
subject thereto, and to the trusts thereof,'^ &c. That 
the probability was, that the trusts intended were for 
jointures for the ¥dvei3 of the several tenants for life 
^'hen in possession, longer terms being usually limited 
for raising portions ; and his lordship thought, that 
from the whole will the intention appeared, without 
such technical words, that the tenants for life should 
take beneficially, and that the term was subject to 
their eslbtes. His lordship dwelt upon several cir« 
•cutnstan^ea in the will which corroborated his opinion^ 
and he more particularly referred to a power of leasing 
given by the will to the tenants for life in possession, 
and. a bequest of plate to the first tenant for life, with 



(') Best V. Stamford, Tree. Ch. 252. 2 Vera. 520. 1 Salk. 154. 
(*) Sidney V. MiUer, Coop. Ch. Ca. 206. 
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a direction, that it should be enjoyed h'ke heir-looms^ 
by the persons successively entitled under the will to 
the enjoyment of the estate*. In this case a dictum 
of Lord Hard wick's, in the case of Brown v- Jones ('), 
, as .reported by Atkyns, was produced in support a£ 
the personal representatives of the testator : he is 
there reported to have said, that "it had been deter- 
mined, that if there is no declaration of trust in the 
case of voluntary settlements axid wills, it is a re- 
sulting trust, but not in settlepients for a valuable 
consideration/' Lord Eldon said, h^ wa$ surprised at 
this dtcturoj and observed, that he must be under the 
paibful'hecessity of giving an opinion contrary to it 
as 'so stated; but a manuscript note having been 
resrd of the same case taken by Lord Northington, 
he observed, that at the end of that note it appeared, 
,tha:t Lord Hardwick thought that the intention of 
the parties should be considered, and in this he fully 
agreed with him. If the case was clear that the tes- 
tator meant that the parties under the will should 
not take till the end of ninety-nine years, it must 
be «Q ;; but if upon the whole will the testator intended 
that the tenants for life should take beneficially, the 
term for years is then subject .to their estates. 

No trust, it has been observed, will be implied in 

favour of the inheritance, if it appears to be the 

< » .J 

intention of ^ the party creating the term to preserve 
it in gro^, and unmixed with the inheritance. There- 
fore, where A., seised in fee, demised to B., his 
executors, administrators, and assigns, for ninety-*nioe 
years, in trust for himself and his wife for their lives 



(') 1 Atk. 191. See Coop. Ch. Ca. 208. 
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and the life of the survivor, and after the death of 
tlie survivor, in trust for the heirs of their two 
bodies, and in default of such issue, in trust for the 
heirs of the body of the husbiand, and in default of 
such issue, in trust for the heirs of the survfvor of 
the husband and wife; it was held, that the party 
creating the terna bad shewn his intention of severing 
the term from the reversion, by Umitingthe trust to 
the Survivor of him and his wife, and to the heirs of 
the survivor, although it was a void limitation^ because 
the trust for the hpirs of the survivor was limited 
after an indefinite failure of issue: The husband 
and wife had a son, but he died during the life of 
the mother, wha survived her husband j and the 
mother, as administratrix both of the son and the 
husband, assigned the term ; the assignee, therefore, 
was held to be entitled against the heir at law of tl)e 
estate. (') ' . 

■ 4 

In general cases of., terms attendant upon the 
inherjltance, the legal interest in the term and the 
inheritance have been in different persons ; but if the 
legal owner of the inheritance has also the legal 
interest in the term, and they are only prevented 
from merger by the intervention of an interest, 
which is merely legal, there seems to be no objection 
to the term' being attendant upon the inheritance. 
In the case of Whitchurch v. Whitchurch (*), for 
instairce, although the question was not directly be- 
fore the court, yet this doctrine seems to have been 
taken ibr granted : the circumstances, as far as they 



,.<■. ■'ii 



(') Hayter v; Rod, 1 P. Wms. 360. 

(») 2 P. Wms. 231.' 9 W^od. 124, Gilb. Eq. Rep. 168. 
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relate to this pointy wew the follbwing ; A. took a 
lease for 500 years, to commence immediately in his 
own name ; and afterwards he took a lease of the 
same premises in the name of a trustee for 1,000 
years, also to commence immediately, and afler the 
second lease he purchased the inheritance \ since both 
the terms belonged to the purchaser, it was taken 
ibr granted that they would both attend the in* 
heritance. So, where a derivative lease was made 
to a purchaser, and only a mere nominal reversion 
remained in the vendor, it has been thought that 
such a term would be attendant by implication, be* 
cause the pui^haser would have the substantial in^ 
ferest) and there would be no intervening beneficKil 
irtteredt in any other person. The case of Scott v. 
Fenhouillet (') has been considered an authority for 
this proposition. The trustees of the term» by the 
nature of their trust, were unable to assign the in- 
terest of the term in any way, except by grailting^ 
derivative leases with the reservation of the^ asual 
rents and covenants. The reversion of eleven days 
was not insisted on ; but Lord Thurlow said^ it was 
a nice point, and a very new one, whether the in- 
tention to pufthase the whole interest is sufficient to 
make the term attendant upon the inheritance. nCJnder 
the circumstances of the case, he thought the im» 
possibility the purchaser laboured under of purchasing 
the whole, rendered an express dedaration necessary 
to make the term attend the inheritance. Mr. Sug* 
den (*) has attempted to reconcile Lord Thurlow's 



0) I Bro. eh, Ca. 69. 

(•) Sugd. Vend* and Purch. 356. 
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judgment with the general proposition laid down 
above, and he thinks that the circumstance of bond 
fide rents and covenants having been reserved to the 
trustees removes every difficulty^ Lord Thurlow, he 
says, was of canton, that the reversion itself was 
Immaterial, but that the rents reserved upon the 
leases \siendered an express declaration necessary to 
make thd terms attendant upon the inheritance J and 
diia construction he thinks is confirmed by the cir* 
cumstance of 4he cause being reheard in consequence 
•off an opinion of Mi^. Fearne^ subject to the fact, 
which Mr. Fearne had obtamed from verbal informa- 
tioii only, that the rents reserved to the trustees had 
been afterwards purchased by the termor } biit by 
'Lord Thurlow^s decree on the rehearing, it appewed 
that the rents were not purchased, and consequently 
Mr. Feame was misinfonned in this respect. 



-it!' 



Ithas been suspected however, that Lord Thurlow's 
vwords in Scott v. Fenhouillet have not been correctly 

- reported ; for since terms are attendant upon the in- 
rberitance merely from analogy to the doctrine of 
merger at law, it does not seem probable that a 
tleclaration could be deemed sufficient, in Lord Thur- 
liDw's judgment, to make a teim attendant wh^re it 
would not merge at law if the term and the inheri- 

^wtaace were in the same person. If in efiect there was 
no intervening beneficial interest in any other person, 

: the equitable interests of the term and the inheritance 

' might be united without any express declaration. But 
if there was any intervening outstanding interest, 
then no declaration of trust could make it attendant, 
since the term, according to the general principles 
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of equity in this respect, was not capable of becoming 
atteD,cUtnt upon the inheritance. Q) 






. Jf, tbje owner of the inheritance levies a &ie tur 
com^cmce de droits or suffers a common leqovery, thft^^ 
trust <;^* the term wiU follow and be governed by tbpfff^ 
usf^^.^thoug^ a term for years is not the .^ubje$t jof * 
a^fine.^^^ conusance de droft, much less of a 
r^oyj^y, . nor wp^ild equity allow the, trust iC _^ 

intgj;<;^s tf} be s^ed with .sych^limitstttian&i o .omq^^^j,^ 

\i • • ■** 

, JWs ^ctrine, accorjiip^ S?.^?^, P*^dwic]t|J),^ 
sdiowed to have its full eiBFect a^.between_the ffimfc, 
sgptatives, that .is, the heir eitli^er in, ^-^i^njIf^flS} 
fee-taii of tb^ owner of the ii^eritapce^-.andlib^jcife. 
cyj^r, and all persons ckiming. ?.s .volui^te^Syg^ 
him. Some, distinctions J^e . bc^en jaade^p f§¥lp%^ 
creditors, but otherwise the rule has be^ ^^^^ffliSto 
whethipr the trust of the term was crea^ tr^ ^fMS^o 
degl^tion^ or arose by copstruction and ^^^fg^eif^/i 
of a^ court of equity. So, after a term is as^igafj^ j^ ^^ 
attend the inheritance^ if a CfQnveyancje j^ mad^jpt^f^ 
the estate for a valuable consideration, the tru§t,$f ; ( 
the term will immediately follow the inheritancct^i^j^. 
the trustee will be a trustee for the new us^^ mi^iffi%, ^ 
any further assignment as against the grantor, aiu^^^ 
persons claiming as volunteers and with ngtic^(f^ .,^..1 

It is however the practice, pf. jCpnveyftiKW5>. to 

insist uppn the assignment of all terms, JhaweYiet foaM .. 

■> " —■' ■ ■ ■ ■ * . , III. .1 

(^) See Coll. Jurid. vol; 2. 305. and Sand, oo tlies, foL 1. 13.U, 
(•> Wflfciigtilo^ r. WUloughby, 4 t: ft. 763.' j - . < ' 

(^>; Cbarltoav. Low, 3 P. Wiiw,428w 
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cient, to a trustee for the purchaser. Lord Hardwick 
indeed, in Willoughby v. Willoughbyy has laid it 
down, ** that where an old term has been assigned 
upon an express trust to attend upon and protect 
the inheritance, as settled by such a deed or the uses 
of such a 'settlement described or referred to par- 
ticuldrly, as it sometimes happens, and the convey- 
ancer is satlsiSed tihat thoW uses of the inheritance 
have n!ever' \^n barred, till this new settlement or 
purchase is inade, he may very safely rely on it, 
because the very assignment carries notice of the 
old ^uses'; * and even where the assignment has been 
generally in trust to attend the inheritance, he 
thought no fresh assignment was necessary, if the 
parties approved of the old trustees, especiaUy in 
the cases of a purchase or mortgage, where the title 
deeds are, or ought to be taken in ; for if he has the 
creation or assignment in his own hands^ no use can 
be made of it against him ;" but this, according to 
Mr. Sugden, ought never to be relied on in practice, 
and the declaration of the trust of the term should 
never be relied on, unless all the title deeds are de*: 
livered to the purchaser; nay, in some cases the 
custody of the deeds, together with the decIai*atioin 
of the trust of the term, may not be a protection^ 
against a bondjide purchaser without notice, who 
has obtained an actual assignment of the term. 

The nature of such terms, and the protection af- 
forded by them to purchasers for valuable considera^ 
tion, was discussed at great length in the case of 
Willoughby v. Willoughby (')• The three qualifica- 

(') 1T.R.763. 
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tioBs. there specified by Lord rHordirick to entiUa^'% 
put chaser to protection iii equity, a9e» fitiA, ttiat he 
ibenld be a purdiaaer for valiidole aonskiemtiMi^ 
secondly, that be should be a hon&Jide parchader, <Mid 
ti^iidly, without notice. The law upon tte ui* y n;| 
la of peculiar impwtance to moitgageefl^iitao aseccte^ 
Bidered in equity as purchasers .^o ianlo; ttd^ h^}k 
tkom settled, that if there aie several mortgagees^ wIm 
auwer the description dT hoiU ^ poechaaer^'witf^ 
ao/L notibe, a sidxeqiEiwt mortgagee^ bf dbtaidii^tafii 
actual araJB^Mn^nt of an outstanding' tehn^pri*r l^ tbt 
other ineumbrancee, shall haw a rigbt ta be salpiied 
in preference to aB the intermediate obaigeSf beeause 
the term gives jiim an advantage- at law, wUch^a 
court of equity will not take away fixwi aninnoeent 
pwchasen Thefacts of the ease in WQlooghby and 
WiUoughby were- shortly these : A«, the husbai^^tff 
the plaintiff, betng sdsed in fee^ snt^ect to a m^M^ 
gage tenn, in consiiisration of and previous to^'bil 
nufffiage with the plaimtifl^ entered into arfiieles< «A 
aottle the estate to the use of himself for life; then td 
aeeure a jotntuM to A» plaintiff, with renmmder^ M 
the first and other sons of the maniage^ in tsii malii{ 
remainder to A. in fee, with a power to chaige fi^r 
children's portions. A settlement was afteirwiirda 
imde in pursuance of these^ artides, and th« abctve* 
nuentioned term was- assigned to attend 'the*iidierik 
anee. A. died, after having made his will and 
eitecuted his power of chaq^ingfbr portions $ B:; hi* 
dd^M son, suffered a recfoviery to such iis6s itt* ht^ 
should appoint, and then mortgaged the premises to 
the widow £ir five hundred. years :. he then. borrowed 
of C. a sum of money, and mortgage the esCM^ m 
fee for securing the money. C. procured an assign- 
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meiit' of the old tenn.to/t trustee. far himsdf^ and 
it appeared that he had notice of the settlement* bii(; 
not of the mortgage to thdplaintiC Lord Hardsvkk 
said, that the defendant C. evidtotly had aimed at 
gisimng an miftir advantage ; for, las he had^notioe 
of the settiementy he must be considered as havii^ 
had notice of the jointure and the pcartions cktaifed 
Mpon the estate, and yet^ m contradictioa toi that^ 
his.acoepted an express coTenant, that the {H^emisca 
neip free from all incumbranof s Except the term 
aftigaed. It had been detemuned^iheaaid, byXood 
Coiw!pcr(')# that where a man is a puKfaaser-iinr 
^^aloabfe.constderation without. notioe^ he shouid |iot 
be aainoyed in eqjtity^ not only where he has tUe 
pmnr.JkipBl estate, but where he haa a abetter aightito 
t$9ii ftfr* the ' legal estate than his adversary-; tfi iJn^ 
|iffeaeigit.<s8Bei tiieplaintiJOThad the preferable ^iglUtfd 
^oall^fer .a <xmveyance cf the term to.pioieet her 
jointure, and when that was doae^ she -might proteok 
kBt in9rtgs^ i C the jfecond mortgage, waa-def 
oread not to take the benefit of the assignment^ but 
only tOibe^entitled in ofder according to the psiori^ 
of his meilgage in time. . ^ 



• • t 



i.Xhe case has been considered similar to «^;j 
chaser under trustees tp preserve coptiog^nt ^ewtiih 
d^is f if the purc)uMer has no notice, the yemaMp4wT 
vf^ifsa have no remedy when the r^maind^r y^stib 
except aginst the trustees fcNr a breads of tr^i^l : so 
a purchaser for valuable consideration^ without nQjtice, 






<') WUlde V. Bbdcfington, 2Vinii599« 600. Brscd ▼. DttcKns 
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if]i0 ipc fot «R ftngnmeiraf the 

«^ innocent penoo, and «iitiftiaA4»4i tiM* AM^f^tT 

courts of equity. 

• • • • . 

IIIkw a term appeaw to b» a aa g i Md to 1^^ 
fldieritance, it kaB been aiyiMd t» be aottce } hvSf 
Lord Hardwick mn^ H vaa Mtice of aMbteg, tttit" 
<Wh«tbebM|]i#ticeb7«b9de6& mU^ <ftit4ii»- 
fillf totbefee; and hi tbi» imptet it Has the bM'^ 
wbatfaer tbe trust was exj^e«8 or iaipBed In^eed^^ 
if tbe troat, be wd, be dedavea tti «I(M^ tbe IMM^ 
bald and inben«aii«e aaiiawted^ eaMadJy^irtl^ 
deedt or to protect tbe ases of aadi a aet^Mletf^ 
tb»t lioold be notice of the sattlebMoe aaiior afftflf* 
Maa of it, and tbe purebaeer uraoM - bo bMbd^^ 
ftid tbam out at bis periL ^'^^ 






kwotddbefof^^tathe pmpoaa U^' eaiet' xM^- 
A the cases of impKed or constnictiMt witioei ^"4^*' 
it OEiaj be useful to aiention» that an act or COBI1119- 
sieR.«f>falMdBt«|rtOjr » iiet Mlio^ k^Batnt \6 iSkidL 
^^mti^fmckamr, i»#tll^a tnitt fer the aedifoil 
uadat tfaeeoBsausiDoCO; andk^hoogh'Ais iseanis to ' 
been odiennKse determined in the case of JEiHcli- ' 
qr« IMgwick (^y^ yet it apj>ebifs ^kit, lipon appeai 
to Ae House of Lords» Ibe decree in that case was re-"^ 
vflpssd; a purchaser is tberefore protected agieuiist^ 
tb04eMi?eyance of th6 commissioners fo &e ass^g^noes^ ' 
and' If the term has not beetl actu^j assigned, lie^ 



*♦ 



(») Sugd. Vend, and Purcfa. 623, HilclaiMx f>8i^|iwidi> Vpr 7i« 
cxpailelljwtt, 11 V6B.609. See7£ul.Ml. .. ^> 

(*) Bvfgl. Vend and Pufch* 347. - v 
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%■ ftliiUlii ligiMM tMflM' the aaeigiaSm W li»- 
«i|Bi%jllMif ti# dygocici ^ the teafa^pt ('). ' ^^ 

* 

Tbe same principle was recognised in the case c£ 
SUpHp^'v- ^E«ii ¥«nfe|^, hefbte Lord NortKl%:on. 
ISIlf quegtim t^re /vp^ illi^-«hOu]d be preferred'; it^ 
p<pr fl^eujadNRhcef^ whdt hMd ^>ffhe iedaration c9^ 
«l|lt4i«i«|k of »4ann,«r «ne^^hc^ had'^ ^iSibsequehtle.^ 
dun^ •f ldK«titM> huthad iifitewise'the custo^ 
e^lhf.^eed^^'Lpivl tfoMhiagtbti^fierd; fhat the &Si'- 
ffTjyliqpjof jj^r Ifuir dP» tena ira» taiitathoffnti^a m'' 
i|pgV^««t»'&idgd««s»>«(hhie^[il^ fticnmhmncer' tm^ 
Jfi4(b vAOd v<«fithotii>^SDilee/ 'p<<oaued an aissignmefirt ;*'^ 
b«t«||»t ^^^ccMady of thfe de^s i^spee^'tM * 
teBm<. niHk » d«a»niti(ni of "trasrin %^ur oTaH^" 
•econd incumbrancer, was eqnivatetit to an act aii^^ 
AM^ment, and therefore gave him an advantage 
qw$ liieo^irst inamibf anc^r/' wluch equit}r^^^i»l 
]i^4ali;j^icoiD htm-O) * ^ ^^ " > 

^- -' ^ ■■ ■ 

. ^'^ K0tecti(m of sucb a tMm ^x^efnds ib oomtoolV 
c^s to all estates* cbajgea, nadimemsk^t^ktc^^ 
created intenaediate between ^Imm and At 
ch«^ I p^t in the case of The Jl^ y. Smitii ('X^ ^ 
court ot exchequer, it was h^d^^that a term £»'y 
wo^old not protect a purchaser ag^ainit crown deMb'! 
althpugh be purchased bondjlde^ apd yithout nofioif^ 
thei^6uQd the court chieflj r^ed on, wiis m- toMi 
hition Si the case of The Attorney Genial v* Saiidt, ^ 
a teitn attendant upon the inheritance was not 



(<> HdkiS^Sdadbgtdt^, 2 Vera. 599. 

(^ SssButL Co. Likt 1296 6. Note L Sect. 15. 

<') Siyd. Vend. & Piireli. 347. ^ ^ ^ 
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fprfeited^by the felony oCl^e cestju^i^ tru8t|t^be(f^i}iEb| 
it was no more than an accessaiy to ^e inheiitanc^ 
which was not forfeited. In The King v« Smithy thfi 
eonrt diought the conveij^ ought to. bie takeiif 
as true. Tlie term was no^ forfeited, he9iu3e^ ^^h^ 
inheritance was not forfeited ; but if t^ inheiitai]^ 
Ittd been forfeited^ th^ t^opi must haye been f^^ 
&ited. Mr. Sugden, in his treatise on vendors and^ 
pnrchaaersn has observed, that the case of Thj^ Att^r^ 
ney General v. Sapds ('), was a case in equity«^andL 
defended on the principle of equity ; j^e ther^^^ 
thinks it probable, that the same ju%e^^ ^'Ptg^k ^l^^ 
denied relief against a purchaser in a case similar t^^ 
The King v. Smith, on the principles of ^ co^rt c^ 
law, because the term at law is a term in gtof^ aod^ 
a legal title prior to tihe crown ppaist prevail at law.^t 
it was not^ contended, he ob^rves, that in^ni^fali^ if, 
the king extended the inheritance, he should hfi^^ 
the term ; but the question here turned uppi^ what 
is' Conceived to be an exception to that rule ; viz. a 
pfircfaasb by the person claiming bandjide the benefit 
of^^e term> and without notice of the daio) of thr 
crown. C) 

A t^m assigned to attend the mheritanc^ Wiif^ 
in equity follow aU the estatcas created out of it; ft ' 
haa been, therefore, settled^ that a tenant by tiie~' 
curtesy shall have the benefit of it agaipst ^e hfii^) 
and so may the dQi[Kres% although this lias beeA 
denied by Lord Somers in Brown v. Oibbs {}\ kxA 

O Hardr. 405. 488. 2 Freem. 129. 3 Ch. Rep. 23. Nelt. CkJ ^ ^ 
Rep. 130, fiq. Ci. ▲br.46S. c. 13. ' ' '^ 

(') 8«gd«i» V«Dd. and Purcli, 351 . (•) Prtc. Cfc. 9f} ^^^ 
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" • "A '^i 1 * • 'f * • ' . ' ' " » ■ 

Lbi-a Keeper Wright^ iii Wray v. Willi^iiui (9>J ^^ 

thought himself bouqd by th^ ded^n 14 }^JfJ^ 
Iladhor v, Vandebendy (*) j but in Dudley y. Di^id^, 
liejr t^5» ^fjfl H^gford v. Higford (*), Lcfrd Hai;9iq^, 
overruled the' case qf Browo v. Gibbs,^ an^ QP..t))9 
rehearing of Wray v. Williams (?),it WW 4ete;iAii^[ 
ijl favour of the dowress ; and ^ this r^aa^agv^eab^ei^^j^^ 
the opiniou pf Lord Hale in Jtlardr. 489f and^ t0 >9Jyif 
the resolutions in the case of t^ants^ytli^.C^Wt^^ipr- 
but it has i^en detenpined by thg caf^ qf tL^dy^^ 
Radnor v, Vandebendy, th^t a 4owres9 canpot wt , 
aside the trust of a term actually ass^ed ta aMwd 
the inheritance before her right of dower attapbi34( 
against a purchaser, whether with *or without notice 
of the marriage, and her title to dowc^* (.*)•. The 
decision (^ Lady Radnor v. Vandebendy txnn^ 
upon an admission made by the covnsol in^the Houto . 
of Lords, that it was the practice of conyejfapc^wi ta. 
assign tenps to attend the inheritance - ip ^Mo:. of ; 

dower ; , the Lords, th^efbie, decided an|itiat' tlie 

.1 

dowress, for the sake of quieting men's pqsseastcOUBi^ , 
alfliQugh they were very reluctant to do 90 : fmd it 
is dear, that even an unsatisfied mortgage term will 
vtOiX jfft^SdX the ri|^t of dower aocriBiqB(<ia eqni^ (^; 
Ml 190a. payipg her proportion ahe wiH bcf^imi i 

(l^'Ske. 01. 09* Botlte Co: Litt; 908 s: ift. - 

f), freci Ch. 241. (♦) Abn Go^fiq. 2ig. - » 1' ' 

(s) 1 P. Wms. 137* Di^^ of HamUtoD rJiordMohum 1 P. Wmt*. 

Itfef.387. .'I , . •< ,!.,♦ ' -A -'^V .rt. ■ .•^' ' V*; 

(7) Banks r. Sutton. 2 F. Wmt. 700. SevSugd. VmiA 35S. not*. 
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. till«4' t* hci* ^iiifda as againat tb^ heir or d^makf 
«f-her iHidwiid. 
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S :^ln tlie latei^ase of JM^undcell v. Maundirell (')p the 

5pctoci|ml (juestum was, whether a purchaser couj^ 

dpsoteet hiioBelf agiuDit a daim of dower without |yi 

aSMtOftl assignment; the rc^port in that case stated. a 

^pirticular assignment of the: sattsB^ tena for tije 

citosbandjt and to attend the inhentanc,e^ The Master 

}:p£$he RoUs thpughthe could <not; because at Uvall 

cjumas are in gross* and alti^oqgh the dowress qannot 

c Juiva the le^ benefit of the. term, yet in eguijij^r, 

;:^wbeK the purchaser without an assignment of the 

^jtem has not the legal.interest^ the particular pui||Qse 

:^qf the- term is considered, and the dowress has a 

.:^^ri«r equity i and he observed, that where the. p\ir* 

>*^UIser i^rotects bittiself by an actual assigxuni^nt 

against doWer, his ijght seemed to rest onljjimon 

tike practice of conveyancers, as stated by Lord Bard- 

^ vimfte ill Swannock v. Lifford C). This part .<^f the 

.^ jud^ent in the case of. Maundrell v. Mai^uiijjrell 

1 ifu afterwards confirmed by the Lord Chancellor. 

: For the.purpose of protecting completely the. in* 
. .fceritfmcew it is clear that such terms ought to' be 

ayaflable as a good defence in actions of ejectment. 
> In the case, indeed, of Lade vTHolfbrd]^, Lord 

Ma0B6eld said, he would not. suffer the plaintiff in 
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Sect. VO and Term for Yean. iS? 

ejectment to be nonsuited by a term outstanding in a 

tmste(i, ^or a' satisfied tetm set up by a mMffigsr 

against a mortgagee, but would direct a juiy tD pve- 

8ume a surrender ; but that was upon the ground 

that the legkl title was gone by tiie snrfender {-'and 

it has been since frequently determhied (*) thi&t^^Mtere 

ft Appears by a special verdict, or on a q[>ecid CMb, 

that tJhere is such an outstanding term in a trulM^t 

Jthe plaintiiF in ejectment cannot recover: so, itt^a 

case (') where there was a mortgage of 9:copfiHkd 

; festate, and the mortgagor, before the admittance -of 

the mortgagee, devised the equity of redemption, Mid 

^ died; LoM lEllenborbttgh said, that the court eddld 

^ only look at the legal estate ; add if the devisd§^lrad 

''an Suitable thle, they ttiost go elsewhere, flt^^e 

*'' doctrine thaft the legal estate coidd not be see u|r at 

1)1-, * 

the law by the trustee against the^estuique trufllj'^ad 
' been long repudiated^ ever' since a case whidb was 
. argued m^ the exchequer chamben (') ; ^ p-. * 
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It seems to have been th^ opinion dP Mrl'ikfltice 

BuUer, that a satisfied or uipsatisfied terdti, ff^^'-Was 

connected with the litigating parties^ should MNT be 

set up in ejectment(^) ; but Lord Eldon has strongly 

^disapproved of this doctrine, and indeed it seems now 

to be completely overruled. In the case of EviAi v. 

• ' » »? 

% 

(■) Goodtitle v. Jones, 7 T. R. 47. Roc v. Reade. 8 T. Hi 1 18. 
i)de r. Staple, 2 T: R. 684. Doe r. Scott, 11 Baitj 4}!a; M 
..J^SiQfi V. Wrpot^ 5 East, 138. 

(i) Supposed by the reporter to be the case of Wtak]ey1t.Tcan 
Rogers. See note to Doe v. WroiiW 51ffiB(it. 13». • * 
' (4) GaoJ^tkrtlllMgaa^ 1 T^Bai 76fi. Doer^Stgge^, i T.R» 
758. n, D^eT.Stspl^ 2T.R.HnB»> ..i u ... j <>,|, .^^. 
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^1^ Qf<t4asaoUifik)pm^ imuOL 

^iakiwtt (% Lotd JSldont JohefSpitedf dlab iviien eooe 
^t(^§mtji'9iihm:^.iib9it a; saiisfied'tecai! BhaUiimiiibe nt 
^«]^te(j(i|tctofe«iit tbe iw^ttileQaeawit^iaf Ahafc(t^ 
jfioillvcMfed ; ^nd' ither^ie^. cK^en ^-nilfe'' the modbnii 
4MiM«tMrtibi*tlootm imeivediin Ili»i«be dasn^ 

Jed*^ Aod.putkasta qaestioQ to the Jai]^^ 
Mfisigpn&AxiB -to be |Htasiiined»^t aw»» toilNitiieqr 
jdan^dTQiv bctweeor piurctiaAeBB, aitdtthe l^anftieifif^lbie 
tmwt -wi^t to be, Ifaftt it jfi'jwt aasigsfedq randij^ 
^ig)% -cianouiTed, he said^ with L«rd^KeajoD»:Hi 4»i^ 
'C^inian that it was Bot fit for a judge to tett a ijuiy 
.they are to presume a term assigned, because it ia 
patiiAMi ^ Jbflk ^kst0 w^t to -be some deaUag about 
lilV ^1^ you take £raiixi a 'pwchaser itbe^dfeet #f Ma 
iJIS^^eaae to fa^Tkotg^ttbe^legal estate, to the Jiiaae^ 
i«f^U|dbliet06MB4iled. ^ >^^ ^^-^^ 
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In a late ca^, Sir Jaiioes Maiiafield said^ that he 
kad never known « case in which a less time than 
«W6nti^3^<6ars haa been beld sufficient ^t(i^^^m«^n 
Itrelmiiptianof the 8un;ender of a mdit^gagetokni) )gld 
that was 4»fteii too short u time^ formaiiy timea jj^ 
oeqitif and^ d6cuments in^t be lost; but it-^vm 
tenough to aay that twenty y ear» is the fittie pres^tibed 
by act of parliament as a bar to an ejectmtt»t» tff 
analogy to which the doctrine of presutsj^tioii Ima 
gone (*)• In that case eighteen yeaiB cndy had ^psed» 
thetefinevthiAis no decision on -Itie point; aind in a 
prior case, where an did moii^gage term of 1000 






(•) Doe ▼. Calvert, 5 Taunt. 17.0. ' •: . r . 
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opBsotBi'Cteato^in 1707» was recognised in a iMtiKage 
dottlement df the mfner of the idheritance in 17ffY» 
Ay Miicb a sum was appropriated to iti djsdttige^ 
mi no fiitther notice taken of it till 180^ whda a 
deed; tohridch the thefi awnem of the inheritance, 
4te i^resetxtaAifea of tiie termor^ were parti^ re- 
fstmg that Ae tetm was stiB ^ubristing, cohveyed fe 
to others to aecnre a mortgage^ it was hdd, without 
afrf kind of doubt^ by the court of IL B.» that it 
o&iild hot be presumed to have beeh surrendered 
aj|;ltin6t tiie owner of the inheritance, who was ihtei- 
rested in upholding it. (') 

Where lands escheat to the king» he dull have the 
dten^t of the trust of a term to attend the inheri- 
ftnee; but where die inhieritance k not forfeited^ 
the term is not forfeited by thd felony of thd cisa» 
tuique trust (0 

If it is devited together ^tfa the inheritance^ it wiM 
iHOt pasd by a wiU not executed and attested acoOid- 
iqg to the statute of frauds $ because it cannat be 
Jl&vered from the inheritance, and the inheritance 
{^eoniKlt pa<s by &uch a will (^). So, where a tenani 
tfor years^ afler having mad^ his will, contracted to 
l^rphase the inheritance, it was held that the teem 
4i4 ROt yas0 to the residuary legatees ; because afler 
ttie cdntract the testator became complete ownf^ o^ 
^the inheritance in equity, and his will was amhulat^ 

.^/ ' ■■ ■■ ' . ' * ' ' ; ' ' ' ' ' ■ ■ "■ M ' j i i»F 

(') Doe y. Scott, l1 East^ 478. 

(^^Throxtcmv.'TlieAiWfaBy General, iVern.^W. ^ 

(0 See the aumi»^ ante, •sDdSugd.Vciidi 362. Br^tv.Stw- 

bridge, ibid. App. No. 17. 

ff4 



4^ Qf^^,qfUfi^4,;,ff^f9mK» g^muUL 

Mhijfi, 4^at|h. bi*f<m wh«?b tb^r^tw* ilntr>^ttadbait 
^Q the udteotenoe. (') . .-..= ' ..;■ ^-.j 

'It has been said m several ca$e& that after a teem 
ba^ been once assigned to attend tbeinhe.£itanc^^t 
can never be severed from the injberijliai^ffeji ^s»^ 
turned into a term in gross. In the <^ pf. l^Til* 
lou^hby y. Willoughby, Lord ^ardwick said,, thfit 
at was certain it mig^t be made so by the absjpl^^ 
owner of the inheritance at any tiipe, and tjbtis wi^- 
but distinction as to, the trust hemg^ e;qu:esf ..or 
implied, and be said it had beeii so admitted by Jl($fgi^ 
nard, Serjeant, in the Duke of Norfolk^s . pase ; but 
Mr. iSugden seems to agree with the distinction iM^I^ 
hy Lord Raymond in Wbitphurch v. WbitchuQ;^ 
ibait a lerm.of ihi^ kind c^n only be disannei^ed £c^ 
ii^e inheritance when the trust to attend the inhexi- 
tance is by implication of law. In that case he cp|h> 
ceives, if the term be expressly bequeathed^ ity^ 
pass t)y . a will not executed according to the. 9tfta^ 

of frauds. C) . %* 

^ .. • . • 

•Where a term of jrcars has been assigned to attend 
tiie fhherffande^, and the owner of the inherit^ce 
icdft^^s'by a fine to a purchaser for valuable coh^- 
deration/ withorii giving him notice of the tenn^ it 
iciettvs fto be decided, tliat the fine and nonclaim ¥^ 
iMt the legal estate m the term } because, otherwise 
ihd term might be set up against the purchaser, an$ 
«e>f^ deprrvehim'of the fruit of his purchase, 
c^^ o£^I^iam^y..Morrice is-tbou^ to be 
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O Sugd. Vend. 3(52. , ,,.;.,; . ,, . > , > i ; ■ 
(*) Bm Sugd. Vend. ibid, and 9 Mod. 1^« . . • 
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11idn^rfot£«hi»!^6ifoiitibtf^add^i^ nspbtt dFit hi 
Cro. Car. 110. is said in o^er boofaf (') t6 be liitf- 
taken: it is there indeed stated generally, tl)atifa 
l^see assigns over his lease in trust for himself and 
'after purchases the inheritance and occupies the land, 
and then levies a fine with proclamations^ nonclaim 
by^ the trustee will bar the interest of the lessee,; 
but by the later and more accurate information of the 
l>obks already mentioned, it appears that the conusee 
of the' fine was in that case the purchaser of the in- 
lieiitatitce, and a purchaser for valuable consideration 
without any notice of the terra^ and therefore en- 
tilled to be protected against its operation, inasmuch 
as it prejudiced his contract. "But when A. seised in 
ftb of lands, for the continuance thereof in his owp 
name and blood, made a lease to B. for 500 years, ip 
trust for himself during his life, and after in trust four 
itis brother, and so to several others ; and aft;er A* 
bdng in possession according to the trusty covenanted 
with D. to stand seised upon the same consideratioii'b 
as in the lease, to the use of himself for life, with re- 
mainders over as in the lease and upon the fame 
trust, and declai:ed, that the^ said lease and all estatfes 
made or to be made by him, should be to the sapif 
uses and trusts, and then A. levied a fine, althoo^ jQp 
judgment appears to have been fpven, yet the betiw 
opinion seems to be, that the term was not barr^ 
because it was only in pursuance and corroboration of 
the. former estates (*). The point, however,, appeafft 
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(»)-2Ventr. 329. 1 Sid. 459. 1 Lev. 272. 
(*) Focui T. Salitburf, Hard. 400." Corbet ?. Slope, Sir Thomas 
IUyin.140. Set 3 Ktb. 563. ' • ' ^ 
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not to be veiy dearly aettl^, for in .another bodi(') 
this very case is <:ited as a case in point that the term 
would be barred : so, in another book, although it is 
admitted, that a fine levied in pursuance of a trust, 
cannot destroy a lease made by cestuique trust, yiet 
it is 3aid not to be safe to do it, on account of the 
4;^jgg^r,of. 1^^ able to prove an agreement to 

tiie mn^m^i^^* 

-'M^the *»se of Freeman v. Barnes P) it was 
determined, that if a man, after creating a term \x^ 
aiCei)4t^6 inheritance, makes a hondjtde le^^e for 
yi^]:s;to aboth^i and levies a.fiRecWf eom^tmce dSr 
drQfi$ Spc. to caoSmk this seoond Icaie/' ^^ Sm/k term 
fl&i ht barred by the fine andnonckim ; ^ tsh^^6c<md 
lea^ Wais held to displace the. first, and to turn it to 
a r^ht, becai£se the owner of the inheritance wi^ 
ttjpant 9t wilL to the tiwstee of tihe Gigt t^nn; an^ 
then when he made the second lease for. years, al* 
though it did not operate m a disseisin, because the 
wytewMi «wt in ldb« hmm^fe^ hdiYnteA the AfSMtMi 
df ^hd'pMseMioD, which ^edidd not be lererted ^mthout 
eftfary ; iind then, by levying a'fin^, A. made his elee« 
Upn TO* corrobor^e. the second estate for years, and 
l^e)!§;;9riaa no M^^on why hf\ shouU hfiye.j(b^ land 
against his own fitter 

X'jl i L(5v,27i/ (») lKeb.24r 

^ O 2Keb. 521. 597. 650. Vent 55. 80, Sid, 349. 458. iUw. 

270. cited 3 Mod. 196. Sea Smith ?. Pierce, 3 Mod. 1 95. and Bae. 
Abr. Lease Q. 



INDEX. 

A. 

Jdmimttratori^ See Executors. J 

4gfteemeni, Articles of, when considered as preaeat demiset» 5iQ» j 
Jgtetu 1. Xerms are personal assets, 352«— 2. Squky. of redemp- 
tion of a term is equitable assets, 357.-3. Whetber a term 
attendant on the inheritance is equitably aaaeto, 420. 
AmgtnnenL 1. Assignee in law, 134.— 42. By the aot of tke 
pfurty, i6>«-^3. Assigaraent of leases in wnjjog, nu«t b« in 
wnting, t6.-^, Assiga^e must have the. aasigmneuft of ihe 
whole interest^ 135. — S. Possession unneoeasary to perfect 
the assignment, 136.— 6. Mortgagee of a term may assign 
'*'■ w^en out of po s a ewi og, 14i;-^7. Net so a eomisee of a sta« 
• r mkBt, tfr«-^. Assignee iliable only durmg the time of enj0y* 
iaenl» 142.- 9» May aiB%n to an ioflK^?nnt wHhoiit n^tibcb 
143*— 10, Equity will relieve i^;ainst colourable or ficti-* 
tious assignment, 146. 
Attainder. See Tetutnt tn Ttfit, 6. 

Atidm^. The power of afttoni«y of a feme 6ov«rt'{s void, 12S. 
See Lectt* 41* 

B. 

BMkr^. 1 . The general aasignment of a bankrupt's eitete Adas 
. notiF6Bt terms in the isaiyaee^ without th«ir mnefttt ISf. 
.*^. The assignees may be co)op<me4 to miyke tlieir deqtiop» 
138..3. 3an)crup,t pot liable after the bankruptcy for 
rent or covenants, 139.— 4. The asngnees may assign to 
wjbom they please^ 146^—5. Cannot have the benefit of 
agreements or covenants for renewal, 20 1« . 

4tiyaj9 Mvd Sftle. )' JnroUed, See Leau^ 10.— 2. See Demke, & 
-.^^ No underlease can take eflfect by baigain and sale* 70. 

Blikop before consecration cannot make leases to bind his sueces- 
sor, 263. See Corporatian. 

C. > 

Cancellaiianp See Surrmd^, 12. 

CkaHig Sitaiei, I . Of leases by trustees o6 343.-^2. M«re leogOi 
of time not suf&cient to set aside a lease pf» 345.< 



*4A 1^:Hrir.»;X. 

^ r :' rNotibe Aa iiaJbieeaoM that th9>;ett«^ Js j^fhiii^ etUUr 
Mt «f>ttee oC ^C tiwck of >jl9iiv^ i^.^^* Ml^ iinderfaliie 
iMftsitfGiciittaaifillaiideftl4U90i^346.rr^ SquitJ bat no 
jMaidirtkMi,tfth# power U^un^^4. 34^^ ^See^Itfate, 29. 

CwdiHim* !•. For re-entry or cesser by express stipulatioii, lOd^ 
-^2. ^Created by express words, llOl— -3. For re-entry, can- 
not, be reserved to a^traDger, il.— 4. Of breacbes, by non- 

4 

payment, of rent* 155.-;*5. Relief in equity in cases of 
/ , MDV 160.F— 6. Of breacbes of conditions to repair. 165.— » 
Equity! bas no |ttnsdiction to relieve in case of ndn-r€|Mur» 
166.— 7. Of aUeoation witbout licence, 173/ See ^tfd- 
hire, passim. 
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:£b^^fiMlJ#9i. 1« Wi^mv^i^ ^ interest of peraons making 

y-..^- .S 3*QC:|b#«ra«)tBi)fbi*opa,266. 
..i^ Of 3b(( gmn^^of deans, &c. ik . 
^ Olf tl9 c^nfinqvjtiop^ of donatives. 268. , 
*♦ 01 ibftigsvnuipf yanon^rflic.^ it 
.: ::, . 2* Of tbe dlb^ of prions raquired to epnfi^265(. 
: K V ^ ; 1«- Tbe patiw's con^rmation endures no longer than 

bis ^1^ in tbe advawao0|» 2f I. 
2» Of usufping patrons, 272* 
3. Of the mannier of confirming^ 273. 
1. No proxies allowed, i6. 
.. « . 2. Of tbe distinction between rectpfere h coi ta mcnAm 
and retinere in commendkun, 279. ' ' 

3. Confirmation may be dther eipras* or fir law, 275»* ~ 

4. May be qualified, 276. * - > 

5. Aiay be eitber before or after pssshig mn'tmerest, 277. 

6. Must be in tbe tifetimie of tbe parfies to' tbe leasa^ 

278. ' ^ 

7. A parson's lease knay be confirmed by the succeed* 

ing patron and bishop, iL 
See Lease, 50. 

CmUracU See Lease, 3L Leisof, 7. 8. 9. 
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Copyholder. 1. Lease without licence bf « looffhoktar^.lt qii»# tf 
Ibrfelfufe,^ aaft^*^^ TMr biMe of IMeiture iv ii6t trati*- 
itiitM l!b tftebeSr ^ tie lord, 3S9.-^; No# tD tkuremain- 
^detvmaii or reveriioiier, i6j^4» What teUof tWiord may 
ODiifirm tbe lease, ifr^^^. Liceik^ luay be gtatMl by the 
lord for the time beings t6.— 6. Steward of a manor cannot 
grant a licencet ifr,-*-?. Licence may be'^on 'condKlbii* pre- 
c^enty not subsequent, 340.*^. Licence miisT be exe- 
cuted in the lord's lifertime, or' during bis cstait^, 341.-— 
9. Tde terms of it must be s^ctly pursued, i&^lO. Acts 
done in pursuance of the licence, roid aglunst the sue* 
ceedinfl: lord, 342. — 11. 'Lease \^ith iicanee may be as- 
signed without further licence, 343. 

CarparatUm. 1. Cannot make leases without deed, 63.^ — 2. The 

' head of corporatfc^ aggregate gHiats jointly whir tbt vest, 

33* — 3. Of the durability ot leases made by them, whe- 

' ther sole or ag^ri^te; tei^— >4. Of tghe- siatiiles icstniiung 

spiritual corporations, 350.^-9. Of *iho 'ruks for maldiig 

. Iei4(n under those statutes, 2B4.«-»II^ Of oottcnrreDt lieasea 

by spiritual corpoiadons, 295.— 7. Of tlte ilatttta 18 BKa, 

relating to the ccAeges of the Unif^rsirieg, ahd Wincheater 

atfd Eton, ^9.-^. Of the statute 22 Ch. 11. f«lasing to tha 

leases of Newgate-market by tlie dean alnd chapter of St. 

Paul's^ London, 261.—- 9. Sole spiritual, must be invested 

with the temporalties, in order to make leases binding on 

the successor, 262. ' See Xeofe, 30. 53» 54. 

.■ ' • -k 

fiomaMU*. yl • Wheui considered a lea^e, 46.-I-2. Of the covenant for 

quiet eEfoymenl, 107. — 3.. Of the covenant for payment of 

^, rent^ti. — .4. Qf usual covenants, 110. .122. — 5. Against 

alienation without licence, not an usual covenant, 110. 

-*6. liol.to assign* whether executors. or administrators 

, , cap bt festnuned jm *' assigns," 184. 

Croam, of leases by the, 280. See ForfeUurt^ St. 
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440 INDEX* 

Demu S«e Corporerftofi* 

Damn. 1. Corporeal hefedftmieiMs the origiiiil ob)eet» oC 1. 10. 

mm4. Incorporeal licroditaaiieBto may be gn^ted hjp 10. 

V --i^ Offices when capable of^ 11. — 4. Chattels personal. 

wMher capable of, 15. — 5. Dignities or honours not 

capable of, fl6.«-6. Of the operative words, 6£r. 

« 

Afgmltet or Binumn. See JOeanfe, 5. 

Bmsomdnuanee^ lease for tiiree Urea by the, aU^Uite no| .% 22$^. 
See Xeose, 46« 

Dusetfee. See Leam^ 6. 45. 38. Lmor^ 2. Rdeoie^ I. 

Dcmregi, lease made during coverture suspended by the, 215. 

E. • 

^celmeiitf; Sen Lens, 42. 

EkgU, a term : when aflEaded by an ekgit or n fieri ftciaa, 1 42. 

BMtm TM^ iSie sutute 32 Hen»^IT. c 28. only extends to 
feBted^229i 

Eiiqppd. 1. The consequence of an indenture, 23.-2. Only 
operate between the parties, 26.—^. If the truth appear 
on the deed, there is no estoppel, 26. — 4. Where the Jury 
mqr find the iact, 27.^^. PeoMs oorert and infsats eantiot 
make leases by, 29.^—6. The aasignment of a lease by| e a U > p. 
pd,147. See liecital, 2. 

Sim CoU€g€. See Corporaikmtt 5. 

fccfoguer, of the practice of the court- oi, with respect to leases, 
280. 

fwcniort* 1- Blay lease before probate, 33.'**2» Butcannot grant 
the term after renouncing the office, t^w— 3. The grant of 
one executor is binding on his co-executoni, i^.— -4. Whan 
liable for the rent, 141.— 5. BCay underlease absolutely, . 
223.-*6. Adminutrator durante minori state, whether he 
may lease abaolutely, t6.-^7. Of the assent of an executor 
to a specific bequest, 353.1—8. Of the eleciion of esfcputor 
when he is also legatee, 3S4w— 9. See JLeiic^, SS. 
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Feme Covert. Sec Leasehold Property. . . ?,. ^ 

acknowlexigi^g thq fee cq bi^ ii^ i^.;)^qgeni^d.4U"*^- By 
breach of . a condition for r€^en$xy^\^j^5itnVht*'CT0WMk 
when eatitled for breaip)^es by i)««-pfiyD;^t;of4i}^^65.— 
6. Acceptance of rent with notice of the.Jjcfi^.^jfi i^ 
waiver of, 185. — 7. Waiver on one breach does not bar 
entry on a subsequent breach, 1871 



k • « 



o. 
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Guardian in Socage, lease by» voidable only by the infimt at full agc» 
223. 



H. 

Habendum. < 1. Of the cerfiaiaty of leaaes «a to their« ccmtinuaMDii^ 
70.— 2. A lease may be limited to become void ov any: 
contingency subsequent, 87.—^. Or at the option, of eii|tHer. 
party, 93. 

Heir, See Leaeee, 2» ' 

HeredUametUi, corporeal «id iiieor()oreal. See DemUe^ I| 2. 

Hicifwdi. 1. LeasRds by parol of the wife^s freehold estate void 
after the death of the husband, 22 h — i» Leases in the 
same way in writing are vddl^ble aftivthe^ coverture, 222.' 
—3.. Leasee of^ the wife'^.chi^t^s ^indii^ oAfthe wjUe »ur#:L jl 
viving, ib. 

idiolf, the King may lease the estate' of an idiet de nativitate^ 14. . 

Impropriaiums, ilot within the statutes relating to spiritual p#fiions» 
264. 



■\/ 



Indemnity t Covenant of» in fttfigninenta, 145, ,. , ji 
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LUmUmua, !• Of the eapia>iUtj of tmm to beemmiB 

, ., «poB tbe^ 418^^2. May bemadt aob 1»j an aip^fai 

tKMit or by iinplication, 419. — S» Term atten^iuit* tot 

|eet to tlie custom of LfOodoD. 421.-^. Equitj wiU 

•ever the term from the inberitaiice after the tr^ta am 

« aatiafied, 422.-^. The InterrentioB of ao mierest inen^ 

. . . legal will not preveot the attendance of tenna on the ia- 

. heritance» 485. — 6. Such term will foUow die uate of i^ 

fine or reoorcry, 428.— 7. Of the neoesritj of an aetaal 

a«guneot» 16.-^8; Of the protection afforded to^porchaicra 

' '« wkkoat. notice by sueh terms, 429."-*t. Of notiee, 432^^ 

Snob terma will not ' protect agauMt crown debti^ '433.*— 

11. Of the pnitecuon affivded bythem sotenaott bf Ae 

enrteay or in dower» 4S4.< — 12. Snch tenna are sniHible in 

4eetment, 43d. — 13. in what casea a surrender of aweb 

terms may be presumed, 438. — 14. In escheats the Mmg 

jnay have the benefit of tbem^ 439. — 15. Of tte dMaa ef 

wtAi teroM, ifr.^16. Whether they can bo severed ate «»• 

aigmnent, 440. — 17* Whether th^ ean be teted by a 



vfaroihMnt See iMse, 10. 
JMirMKr. See Liuoft 3. 

ftlarasie Tiniitiis, or the interest transferred by the leiae bei wpa 
entry, 128. 

JWa< rtiMrwcy. See Merger^ 4. Terms and tmau of terms sahjeet 
' to Joint4enancy, 352. 

JUaMsMHil. 1^ May lease his share to his oompbnion4» 
2. Ifay lease without the concunence of his com] 
68.-- 3. Distinction between lesses and coUateral thaiy a a 
nada by, 218.— 4. Cannot leaae tbe'sbarca of hia 
panioQ, 219.'— ^. Marriage is no sefoanoe of jointure, ifr. 



1%» Mini can only grant by lettea patent, 64. See 



JUaie ybr Feon. 1. The definition of, 1.— 2. Of the disparity 
becwean this and other kinds of landed property, 2.— 3. Of 
the cansea of this diatinetion» 3.-^. or die eAetofthe 
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^v. .. im|H»MWie^ of si^e'Mljr upoti sudi kuer»ati»,f^.— 45; May be 
^, .. either in poMeamn or revenuon> 19.-6. By riifiace, 20. 
J... 7. By the heir» after tke decease of his anceatar.^1. — 8. 
4*, ; Derivative lease^ See Und$rleau,'^9., By eeRtadqa^^mt since 
^^A.^ the atatatfib 21(«-^0. By the hargaiaee,^ in lite* cMe of a 
j,^ 4. Iiafgaiu and sale iaroUicb i^**— 11. By eofewntm^ stand 
it!: raised to .use»»- ifti-^12. By a Tetaiaiajaer, 23«iH^4dL By a 
,. ,:,teata$or:after:. making bis «MU/i& — K: By niott|a^rs, ih, 
,-«) ]5.^^y dMtaqvMa %UBi» tl.-*!»16^ By estoppel^ d4.—17. 
.. r Concurrent leises, S5,-«18. By natural p«raona^'98.— 19. 
....:,. By ialaiHa»^«^.'*-4iG.3y naarried women* «^.-«t4ft. By a 
1,2. « ca|iyboMlerA 3a.~92. By carponukm aole, ik^-^^^lBy cor« 
I • f^ poraliene aggngate, dl.)-?-34. By ezeeutors and-tfdMinistra- 
:?:.• Sor»«3d«F^26. Bf aBadniflasti&tovdiiratiaennttoritt|ate,34. 
^.<> J ..'^26. By a feme eoyert executor, i6.— ^.' By gdUnMans in 
^: 4' HfiCBf^, 35.-^28. Of the estates of Innatlcs imdefChe stat. 
' ta «s .481 «3eo. III.» a7.«*-29. By trittPteea of chawty eetiiesi i6.— 
' • r^ j30. In acorporatioa aggregate an integral part, or piin of an 
* integral part of the corporation, cannot take a l4aa^llfom the 

rest of the corporate property, 43.-^31. Qf the foina.or.dM. 
contract, 44. — 32. If for more than threes yeaia 4rem. liML 
' ^ . . making must be in writing, 61.«-*33< Need not ha ^Jimi$ 
] 63.-34. Formal leases usually in writings .and k^ inden- 

ture, 64. — 35. No instrument to which the lessee is not 
a party can be a lease, ib, — 36. Feraons not parties may 
take terms in remainder, 65.-37. Th^ certainty of the ip- 
"" '^^^ terest demised mu^ be known in the lifetime of the par- 

' *^*' ties, 7b. — 38. Mistakes as to the commencement ' of the 

... - - '' * ' 

** * "* lease generally remedied By the courts, 79.-39. 'Of the 

'" execution of the lease, 122.-^0. Of the delivery of the 

f *• tleed, 123. — 41.'0f leases made by power of attorney,. 124. 

—42. Of leases made to .try titles in ejectment, 125.-— 

43. Is extinguished with the estate of the lessor,. .21 1. 

' ' . 44 . By a covenantor to stand seised will bind a contin« 

gent use, i&.'-*-45. Disseisee may confirm a lease before 

entry» 212.-— 46. Tenant in tail having discontinued, on 

['? *■ Mag reaiitted;<)aiuM>t avoid a lease made- daring' the*dis- 

-v >t oontfei«aieeilkkiH^.Whei^dtt^a^etdHiigmn£ltth^ 

»^ *^ ^Sb^^tfgk^^^imftfk^ Sfectionto 

;^ ^ avoid cannot be transferred^ t^.— 49. LeaseSf where only 

G G 
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Lease for Fears*— continued. 

«roidable» may be ToUt as to particular .persoD, aad yet be 

alEnnabkj s227.— ^0* Of the maooer of avoidii^ voidable 

leasee, 228.— 51. Of the persons enabled by the statute 

d2 ifoi. VIII. c. 28., 228.-752. Of building leases by par- 

i(Kis and vicars in London, ;261.^3. By.^rituajl persons. 

' i^ture confirmation when, 250. ^8.-54. In tru^t for the 

• liBeor, .no fruiid en the statutes or private |}owers» 283.— 

55* BepewBed by trustee in equity i4 for the b^nefi^ of the 

.. cestttique trust, ^d6.^^56r Renewed, subjiect to the old 

equity, 393. — 57. But not to.aqy^ the incident of the 

old lease, if no equitable charge has :^e|i .ereat^ .^^^-.^ 

58* Is in general a revocation of a will, 395.-— 59. But 

may pass, if the intention, of the testator be so, 396^— 

60. The nature of renewable leases cannot be altered by 

the trustee, 399. ' .^ 

Leasehold Property. I. Its nature, 349.-— 2. Of a feme covert, ib. 
-nS. Of leasehold estates limited with fr^elkold in strict 
settlement, 372. 

Lessee, 1. Of infants and femes covert, 39.-— 2. Of copyholder, 

.;. «a9.-^-^. Of afi^s, 40.--4. Of eodesiaaticil p^mm, 4L— 
5. Of spiritual corporations, 42. , 

J^or,^ 1. Must have the actual possession, 20.— 2. A dmeisor 

.''?':3 * 91^ bey.ik*-^*. So may an. intruder op 1 he possession of 
the king, ib.^4. A bailiff cannot be, 38.— ^. Coiumittee of 
a lunatic <fannot be, ib.-^S. Of defect of title in, 208.—- 
7. Specific performance cannot be decreed without a good 
title in (he, 209. •» 8. The contract implies no general 
warranty of the title of lessori ^.*— 9. Purchaser of a term 

.jy r^txud^t te.QCMapelled to o^mfrfete hb purchase without 

•^ .M;* prodttcbg the title 'of lessor. 210. 

/iM9tfmi,-.when coutrued leases, 45 i — ^2. May be pleaded wther aa • 

v^y*^ lease)! 4n iioQheea»!4& . SetCofi^oldif^ &^ 6» ?• 8, 9. 

ixmdosi, tlte-ctistbm <ii^ 421. 

• . « 

5/c rger, 1 . May be ' condWori al, ^190^^—9. 'Ma^ operM^ to part 

•'^^ *" ^oFShe^Tantf/ *.i-3. Tferm f«>eiT 'd^lMed by«Nflg«n.401. 

' '^^J «*-'4.'JaHrti|ertso<f^1f*H'6ot^eve«ir1t, 49f.^u8. In what 

cases the mtemion '^^n^iits, '-ft.-^. Tbe Isquily of the 

statute of uses prevents mei^r, 469>^. If eSiger pre- 
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Merger-^Qontiaued, 

vcDted by special occupancy in estates pour auter ?ie» 4p3.— * 
8. Mere union of two terms does not create a merger, 402. 
—^9. Trust estates do not present the merger of legal in- 
terests, 406. — 10. Where two estates are in difierent rights» 
when merger operates, 407. 411. -^11. Semble, the circum« 
stance of debts will not prevent merger of a term in exe- 
cutor, 4 1 4. — 1 2. An interesse termini may be merged, 41 6.-*-< 
13. Where the owner of the fee is entitled toachai^, the 
term will merge in equity, 417. — 14. In what eases equity 
will support the charge, ib. 

Mortgagees, See Reversion^ 7. 

N. 

NewgaU Market, See Caq^ation, 6. . 

Nom-rresi^sncei the statute 13 Eliz. and its continuing sututes r^ 
pealed«262. 

/ 

Officeg^ antient, not within the statutes relating to ecclesiastical 

persons, 264. 
Outtawry,\ Semble, a general pardon will revive a lease frpm the 

crown by outlawry, 20 !• 2. Lease is forfeited befora 

seizure, 352. 

P. 

ParcenerSf may lease to each other, 44. 

PdrsoHs atstd Vkars. 1. Excepted out of the statHlf 32 Hen. Vlf. 

c. 28., 201. — 2. Their leases require oonfirmation, 202.^^ 
^ 3. Parson, if appointed bishop, may lease bis incumbcmiy 

to bind his successor before consecration, 263.— 4. Need 

only be a parson de facto, not a priest, 264.-^. Leas^ by 

a simoniacal parson may be good. 
Parties. 1. Of the joinder of parties as lesi&ors who have distinct 

interests, (i%- See JLecue, 36. 37. 
Possession. 1 . In law or in &ct, 23.-2. Of the perfection of t^i 

title of the lessee to the possessiod by actuid entry, 129. 

oq9 
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Prc6endan«. Sec Corporations* - - — 

Prit%. i. Of contract, 127.— 2. Of EsUlc, 132: ' 
Provuo for determiaiiig a lease may be dispensed with, 97. 

PtHMW. , L To make leases, by what instniments^cfeated^ 289.-— 
2. May be ezercUed by a feme covert, 28d.— 3. Not by an 
infaat, 288.*t-4. Cannot be delegated, i6.— 5. How de- 
stroyed or suspended, 289* — 6. Of th.e interpcetation of 
them, J290.-— 7. Of the general rul^ for the execution of 
powers, 291.<^-^* The lease must be a booi fide contract, 
325. — 9. Usual covenants should be inserted, 329»*— 10. Of 
the distinetioD between courts of law and equity with t^B^'^ 
to powers* 327^^11' Agreement to grant a lease by tenant 
-for li£e^ under a power not binding on the gemaiiyder-man, 

u . •-. 829.*^12. Equity interferes ki favour of cr^tors and pur- 
chasers for valuable consideration, 330.— <I3. Distinction 
between a power reserved to the owner of the estate, and 
^ - aLipewer to one who is not owner, i5.— 14. fteeetpt 'of rent 
by remainder-roan on a void lease by tenant for life, evi« 
.... deAce of a tenaney from year to year, 334. See Lease, 54. 

R. 

Receipt. See Recovery ,2. 

Recitals, 1. Of errors in, 80.— 2. Misredtal is no estoppel to 
either party, 83. — ^Misrecital in letters patent vitiates the 
grapt, 67> 

Recoveries . 1. Of collusive, 5.^2. Of the remedy by receipt 
agaiant.auch recoveries under the statute of 6 £dw/J. (sta- 
tute of Oloster), 7 — 3. Of the remedty afforded by the 

— statute 21 Hen. VUI. c. 15., ib. 

•■> 

Retease. By disseisee to the disseisor will not avopd a lease by 
'■■■'' the disseisor, 214. 

\ aft ^ . . ^ 

Remitter, 1 . Remitter to the issue will avoid a lease by ancestor, 
4- 213.1—2. Distinction between leases and collateral charges 
* with respect to, ib. || 

Renewal. 1. See Bankrvpt, 5. — '2. Covenant for, runs with the 
land, 201. — 3. Of covenants for perpetual renewal, 202. — 
4. In covenants for perpetual renewal, the requisst not of the 
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i2effeioa2»— continued. 

essence of the contract, 203.-r^. The constQi^ction of such 
covenants the same at law and in equity, t6.-^. Of the 
local equity in Ireland with respect toy 207.-^7. Of the tenant 
right, 387.-— 8. Of tlie proponicm.of fine betv^ed tenant' ibr 
life and remainder-man, 389.-—^ How fEur crosMes are liable 
for neglect of renewing, t6.*- *10. Renewed andi renewable 
leases. Set' Leases f^ Years, 52. et oeq. 

Kent. 1. Of the reserration of rent, 97.«-^2./Re8eir?ed. on an 
underlease is extingalshed by a surrender of .^m reversion, 
200. 

Revershn. 1. Of the assigmneat of the refveraiott,' 148. — 2. Of 
the statute 33 Hen. VIU. c. 34. as to gnmeci of the re- 
version, f6.— 3. The assignee of part of the reversion, if 
immedmte, is within the statute, 149.-^4. So is ii devisee, ib. 
" «»5. So is the assignee of the retorsion of copyhold lands, ib. 
«*-*-6. Assignees of the reversion In part are within tlie statute 
as to covenants, but not as to oonditHms for v^tentry^ 150. 
-— 7- Of mortgagees of the reversion, i^.-*-8. The assignees of, 
may sue both the lessee and his assignee in possession at the 
same time, 152. — ^9. The lessor may, after granting over the 
reversion, sue the assignee of the term for arrears due before 
die grant of the reversion, 158. See Tenant m Tail^ 5. 

RoUs, Of leases by the Master of the, 282. 

St. Pouts, Dean and Chapter of. See Corporatums, 6. ' 
Specific performance. See Lessor , 6. - < f '■' 

Statute 32 tien. VIIL 1. Of the rules to be observed in making 

leases under the, 2.30. 
Surrenders. 1 . Express, ' relate only to interests in possession, 
199,.-.2. May be either absolute or conditional^ 190>— 3. 
Surrenders in law extend to leases In possession and future 
. interests, t6.'— 5. A lease of part of the same lairds is a sur- 
render in law, 191. — 6. The second lease must b^ a good 
demise to pass an interest in law, 192. — 7* A voidable 
lease will effect a surrender, 194. — 8. A contingent in* 
terest is not a surrender till the contingency happens, 195. 
— 9. Words and acts between strangers do not work a sur- 
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5»rr^mler»— continued. 

rondw, 196.-^10* A parol lone wiU not vork a swreoder 
in law, ii.— -11. Bxpress aunrendera imut ba iii writing, 
Ifi?. — 12. Cancellingtbe indenture is not a sanreodoK* 198. 
«^13. How infanUy femen C0rert» and knatjoca laaj sur« 
rander, 200. * ' • 



] 



Tmumi right. SeeiiaiMMi^ 7, 8, 9. 

■ 

Tmtmt m TaiL 1. Leaaea by, ara voiddde by tbe iaaiie in tail, 
215. — 2. Voi4 against remainder-man or reYecsioiier, t6. 
-^. Leaie cannot be avoided or affirmed during tha eitaite< 
by ourteay or in dower, 216.— 4. A lease infuturo by tenant 
in tail ia merely void, but may be affirmed by conclusion on 
tbe part of tbe issuer 217* — 5. If tenant in tul ia also en- 
titled to die rereiaioo, tbe lease will charge it» ih» — 6. The 
statute 1 1 Hen. VII. c. 20. does not affiesct leases for yean by 
jointress* 229< — 7. Of tbe gift of tbe cfown, \eAeby« atin- 
gttisbed by attainder or otherwise^ if tbe crown baa only a 
base fee, 217. See Lease^ 40., et seq. 

Tnumtafor Lift. Leases by, may be conSmed by vaversioaer, 220. 

T^BfMHtr tit Coatmofi, may lease to eaeb other, 44. 

TtnwMf 9Li W\](X^ at the present day emfrea aa a tenaney from year 
to year, 61. 

Tenmfot Yeart. 1. Of tbe purposes for which they are usaaUy 
created, 357. — 2. Of mortgage terms, 358. — 3. Trust terms 
do not prevent tbe vesting of tbe freehold, t6.-^4. Nor the 
vesting of any reversionary term, 359. — 5. The surplus of 
trusuterms for the beir, t&. — 6. Of terms for raising per- 
^i^na, 360 — 7. Of the bequesto of terms, 361.— 8. There 
can beu no remainder .of a term, t6. — 9. Of a pqlribili^ 
of a term, 362. — 10. An estate for life in a term may be 
raised by implication, 366.— 11. Limitation in tail carries 
the whole interest, 367. — 12. Estates tail not implied in lease- 
hold property, t&.— -13, Executory trust after dying without 
issue, how construed in equity .with respect to terms, 386. 
See Assets. 

7nu<, retvtttfig. If no trust is declared of a term, there is no re- 

sylting trust for the personal representative*' 423. See 

Lt(Mi 15. 29, 54. 55. 

' II* 
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Vitderlaue cqnnof be made before the 

23. See Bargain and Sale, 3. 
Underletteet. See Charity Eitala, 3. 
Vniwrtitiet. See Corporatiotu, 5. 
Uk, CoQiingent. See £<(ue, 44. 

W. 

Ifinehetler ColUge. See Corporaftow, 5. 



lejaee talceB postession. 
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ERRATA* 

Page 42. 1. 19, dele " non." 
Page 166. 1. 18. for '* Geo. I." read " Qto. II." 
Page 108. L 17. for '' AsaJsnee" read " Lessee." 
Page 236, note (1) for « acyudged" read '* adjourned. 
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